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CHAPTER I.

DEFINITION AND NATURE.

SECTION 1. DEFINITION.

A sale is a complete transfer of the full property

rights, that is, the title, in the personal oroperty soldby the

seller, and made in consideration of the price in money
paid by the buyer. At common law, a sale was styled

"a bargain and sale of goods," to distinguish it from

a contract to sell. Kent's definition of a sale, is a con-

tract for the transfer of property from one person to

another.
1 The definition of Benjamin, is to be pre-

ferred, he defines a sale, as a transfer of the absolute

or general property in a thing for a price in money.
2

The latter definition brings to the attention of the

student the two distinct property interests in a thing,

the general property right and the special property

right. This is of importance in showing the distinction

to be made between a sale, and certain other kinds of

transfers such as a pledge, and a bailment, if the pledgee
for instance transfers to another his interest in the

thing pledged, the actual property right in the thing
remains in the pledger.

3 The further element in the

definition, that the sale must be for a price in money,
is important for if goods are transferred for goods in

return, this is not a sale, it is a barter or exchange.

SECTION 2. SALES DISTINGUISHED FROM BAILMENTS.

A sale is to be distinguished from a bailment, in

that in the bailment, the obligation always remains
to restore to the bailor, the particular thing transferred

1 2 Kent, 468, 12th Ed. Belden vs. Perkins, 78 111., 449.
a
Benjamin on Sales, Vol. 1, Sec. 1.

11
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to the bailee, although it is still a bailment if the thing
to be returned, is returned in an altered form. As for

instance a delivery of wheat to be manufactured into

flour, the miller to return to the party delivering, a barrel

of flour, for every four and one quarter bushels of wheat

delivered to the miller, is a bailment.4 An oft quoted
distinction is that made by C. J. Bronson, in the case of

Mallory vs. Willis
5 hi which he says: "When the

identical thing delivered, although in an altered form

is to be restored, the contract is one of bailment, and

the title to the property is not changed; but when there

is no obligation to restore the specific article, and the

receiver is at liberty to return another thing of equal

value, he becomes a debtor to make the return, and the

title in the property is changed; it is a sale." The

following transaction, following the rule, was held to be

a sale; the manufacturers of certain music boxes,

supplied a music box with a slot attachment to one

Westphal on the following terms, the music box was
to be delivered and remittances for it were to be made
out of the weekly earnings of the box, at the rate of two

dollars a week, if the box did not earn this much the

payment at the rate of two dollars a week was to be

paid in any event. When the sum of two hundred

and fifty dollars was paid in, then Westphal was to

own the machine. The contract also stated that in

case there was a default in any of the weekly payments,
the whole amount was to become due and payable, or

the music box company might at their election refund

half the payments made, and reclaim the music box.8

The fact that the price to be paid is to be fixed

at a later date would not make the delivery of grain a

Foster vs. Pettibone, 57 Am. Westphal vs. Sipe et al.,62 111.,

Dec., 530. 111.

Mallory vs. Willis, 4 N. Y., 85.
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bailment. The courts have repeatedly held that where

grain is delivered to a warehouseman on the under-

standing that the person receiving it may take from it at

his pleasure and appropriate it to his own use, and that

the identical grain or grain of like quality was not to be

returned, but that the money value thereof was to be

ascertained by the market price on the day the depositor
should choose to fix, the transaction is a sale and not a

mere bailment.7 But where there is a delivery of thing
on trial to be used and if the trial is satisfactory, there

exists an option to purchase; the delivery of the thing
is a mere bailment and not a sale.

8 Such a bailment

would develop into a sale on the bailee exercising his

option to purchase by signifying his acceptance, or the

acceptance might be implied, by the act of the person
to whom the thing is delivered, in retaining the thing
an unreasonable length of time, beyond the time

limited for the trial.
9

It is to be borne in mind that in any close case

where the language of the contract is ambiguous, the

court will be guided by the real intention of the parties

and not altogether by the use of certain words that

might alone indicate either an intention to make a

sale, or bailment, or something else.
10

SECTION 3. SALE DISTINGUISHED FROM MORTGAGE.

It is of frequent occurrence, that a difficulty arises

in determining in a given case, where the possession of

the goods are delivered by one, to another, where an in-

debtedness exists on the part of the person delivering

the goods, in favor of the person who receives the goods,

whether the delivery of the goods is in consideration of

the cancellation of the debt, in whole, or in part, or

7
Lonergan vs. Stewart, 55 111., 44. 9 Hunt vs. Wyman, 100 Mass

,
198.

8 Colton vs. Wise, 7 111. App., 395. 10 Irons vs. Kentner, 51 Iowa, 88.
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whether the goods are delivered as a security, to the

creditor for the existing indebtedness. If the debt

is satisfied it is a sale, if the debt is not satisfied it is a

mortgage or pledge.
11 The retention of the evidence

of indebtedness, such as a bond, or note by the creditor,

would raise the presumption that the indebtedness

remained unsatisfied, and that a pledge was therefore

intended. If the conveyance extinguishes the debt,

a subsequent or contemporaneous stipulation in the

interest of the debtor, securing to him the right to

repurchase ought not to be construed to the creditor's

prejudice. Such a transaction is not to be construed

a mortgage, it is a conditional sale.
12 '

'It is a necessary

ingredient of a mortgage," said C. J. Marshall, "that

the mortgagee should have a remedy against the person
of his debtor. If this remedy really exists, its not

being reserved in terms, will not affect the case. But
it must exist in order to justify a construction which

overrules the express words of the instrument." 13

Where a sale is made which carries with it the right of

repurchase in the vendor, unless the vendee could also

compel repayment, it will not be held to be a loan on

the security of the goods so transferred, it is an absolute

conveyance.
14

It remains with the court, in any
case, to say what the contract means, where the con-

tract is in writing and the facts are not in dispute, this

raises a question of law. Where the parties are not

agreed on the facts, the question is then one for the

jury.
15 A sale is so much like a chattel mortgage that

a word on chattel mortgages is of value.

11 Smith vs. Beattie, 31 N. Y., 542;
" Glover vs. Payne, 19 Wendell,

Stuphen vs. Cushman, 35 111., 518.

186.
"

Crosby vs. Delaware & Hudson
13 Turner vs. Kerr, 44 Mo., 429. Canal Co., 119 N. Y., 334.
u Conway vs. Alexander, 7 Cranch,

218.
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A chattel mortgage as defined, is a conveyance of

personal property to secure the debt of the mortgagor,
which being conditional at the time, if the condition

be not duly performed, the whole title vests absolutely

at law in the mortgage.
16 A chattel mortgage was

unknown to the Common law. 17 The usual form of the

chattel mortgage is a bill of sale with a defeasance

clause, but any form of words indicating that the in-

tention of the parties is that the property is conveyed
for a security is in proper form.18 As far as third

parties are concerned if they have notice that the

instrument purporting to be a bill of sale is a mortgage,
it will be treated as such,

19 but as to innocent third

persons who have been deceived by the form of the

instrument, it will be held to be what it purports to be,

and will be enforced as such where their rights are

involved.20 Parol evidence is admissible to show that

what purports to be a bill of sale is a mortgage.
21

SECTION 4. SALES DISTINGUISHED FROM CONSIGN-

MENTS TO SELL.

A mere consignee of goods, that are to be sold on a

commission for the owner, is a factor, and the representa-

tive, or agent of the owner. The title remains in the con-

signor. And it has been held that a sale does not take

place, but that it is only a consignment for sale, where

the owner delivers goods to be sold at a price fixed

by the owner and to be paid for at a rate agreed upon
by the consignee at a date agreed upon.

22 On the other

w
Wright vs. Ross, 36 Cal., 414. 21 National Ins. Co. vs. Webster,

17
Blystone vs. Burgett, 68 Am. 83 111., 470; Mfrs. Bank vs.

Dec.. 658. Rugee, 59 Wis., 221; see also
18 Mervine vs. White, 50 Ala., 388. Purington vs. Akhurst, 74 111.,
19
Wright vs. Wright, 2 Litt. (Ky), 9. 490.

K
Morgan vs. Shinn, 15 Wall. M Andenreid vs. Betteley, 8 Allen,

(U. S.), 105; Henderson vs. 302.

Mayhew, 2 Gills (Ind), 393.
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hand, where goods are shipped to be paid for as sold,

but at all events to be paid for in twelve months it is

an absolute sale.
23 So in the case where a consignee

is invested with possession in a thing, to pass title as

in himself, where the possession is held under an under-

standing with the owner, that as between themselves,
no title is to pass until the thing is paid for, it was
held that no title passes until payment was made.24

The owner of the goods left on consignment with an-

other, who is invested with all the indicia of ownership,
could not assert his ownership or title in the goods
as against a purchase from the consignee, who bought in

good faith, even though he bought under terms con-

trary to the way the agent was instructed to sell by
the owner.

SECTION 5. SALES DISTINGUISHED FROM GIFTS.

A gift of property to be valid, in any case, must be

by actual delivery and acceptance of the thing given.
25

The law will however, presume acceptance of a beneficial

gift where the recipient is unable because of lunacy or

infancy to make an acceptance.
26 The actual delivery

and acceptance of the goods, on the other hand is not

necessary to the validity of a sale unless they are specially

made a part of the terms of the contract. With gifts, de-

livery, is an all necessary element, and even where goods
have been turned over to another with instructions to

deliver to adonee named. The owner may recall the gift

before delivery is actually made to the donee. 27

A gift of property being without consideration of a

valuable nature, cannot be made if the donor thereby
divests himself of property, in a way that would preju-
23 Fish vs. Benedict, 74 N. Y., 613. a Picot vs. Johnson, 14 111., 342;
84 Cole vs. Mann. 62 N. Y., 1. see also Pinkslay vs. Starr, 149
28 Mahan vs. U. S., 16 Wall., 143. N. Y., 432.
w Rinker vs. Rinker, 20 Ind., 185.
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dice the rights of his creditors, while a bona fide sale

may always be made notwithstanding the vendor was

greatly in debt, and the property sold constituted the

greater part of the debtor's assets.

SECTION 6. SALES DISTINGUISHED FROM BARTER.

In a barter, the consideration is paid in goods or

merchandise, susceptible of valuation, and is not a

payment in money.
28 Where a liquor dealer furnishes

liquor, and .receives in payment pool checks which

he has previously sold, and worth the price of the liquor,

the transaction is a barter, not a sale.
29 One thing of

importance in distinguishing between a sale, and barter,

lies in the different form of pleading required in case the

contract was broken. In an action on an agreement
to exchange, the declaration must contain a count on

the agreement itself.
30 The terms, sale and barter, are

never to be used interchangeably, their meaning in law

is absolutely fixed
;
a power in an agent to sell would not

for instance, give the agent the authority to barter or

exchange.
31

38 Williamson vs. Berry, 8 How.,
*> Vail vs. Strong, 10 Vt., 453.

544. 3i Edwards vs. Cottrell, 43 Iowa,
89 Rickart vs. People, 79 111., 85. 194.

Vol. 5-2





CHAPTER 1 1 .

THE CONTRACT.

SECTION 7. THE OLDEST FORM OF CONTRACT IN

ENGLISH LAW.

The law of sales is based upon the Roman law, in

its later stage as modified by the praetors and by legis-

lation. In the Roman law a sale meant originally

only a barter; but the introduction of coined money
converted the consideration of the purchaser into price

(pretium) as distinguished from the article of sale

(merx) contributed by the other.
1

Far from being a matter of recent development,
the law of sales, being an ancient form of contract, is

naturally one of almost certain and fixed principles,

though it is not possible to say that in a country as

vast as ours, and made up of so many different state

governments, that there is absolute accord of decision

in the law of sales. There is not. We find however,

today, that the law of sales has been little changed by
any recent legislation and that the law today is for the

most part made up of the Common law rules, and that

English decisions on question of sales are frequently
cited in American courts and are found of special

value. It is true also, that our own institutions, and

circumstances, have made it essential to make a peculiar

application of certain common law principles, and to

reject or render obsolete certain rules of the English

law, that have not become a part of our jurisprudence.

1 Americanized Encyc. Brittanica, Vol. VIII.

19
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SECTION 8. REQUISITES OF A CONTRACT OF SALE.

A sale, being simply one form of contract, to be

valid, and binding on the parties thereto, must have

all the usual essential elements that are required in any
contract. The parties to the sale must therefore be

competent to enter into the contract, the consent to the

terms of the contract must be genuine, the parties must
not be dealing under a mistake of fact, there must be a

mutual assent to the terms of the contract; the sale

must be of a thing the transfer of which, under the

circumstances, is lawful, and there must be the con-

sideration, the price in money paid, or to be paid, to

sustain the contract.

In addition to these requisites, and in order that

fraud may be prevented, the statute may in certain

cases require that there be a written memorandum of

sale, to evidence the sale and to direct that unless this

requisite is looked to, that the contract shall not be

allowed to be good. It is true also that a sale cannot be

made of a chattel, so as to transfer the title thereto

where the title is in some person, other than the person

making the sale, no greater title can be transferred

than the person transferring himself possesses. To
this rule that only the legal holder can pass a good
title to the property, there are some important excep-

tions, the discussion of which will be had at a later

time.

SECTION 9. PARTIES.

It is deemed unnecessary to discuss here, the gen-
eral incapacities of certain parties to enter generally in-

to contract obligations, or to secure to themselves con-

tract rights by their own agreements. But it may
be stated broadly that certain persons under rule of
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contract law are totally incompetent to enter into any

contract, and that in other cases the law protects certain

persons from liability if they see fit under the circum-

stances of their situation, to take advantage of their

rights and elect not to be bound on their agreement
as made. These general rules of contract law apply

equally to the contract of sale. The subject is therefor

properly treated in works on general contract law.

Under the rule that one who buys goods from some

person, other than the true owner, gets no title at all,

such persons could themselves convey nothing, and if

they do transfer, or are assisted in the transfer of

the goods so bought, the persons so selling must answer

to the true owner,
2 even though they sell innocently.

It was formerly thought that the owner of the goods
could not sell his own property if it was in the possession
of a third person who held it under an adverse claim

of title.
3 These cases seem to be against the modern

authorities which say the owner may waive the tort and

sell and convey good title.
4 The infant, whose contract is

ordinarily voidable, is not bound on his express contract

to buy necessaries, but will be bound to pay what the

court thinks is the fair and reasonable price of the

necessaries,
5 the same having been furnished him

under the express contract. An infant's contracts of

sale are likewise voidable. He may recover the thing

sold, any time either before, or after he reaches his

majority, and he must return the consideration if he
still has it, but if not, he may nevertheless recover

his chattel sold.
6

*
Sharp vs. Parks, 48 111.; 511 Dud- * Stone vs. Denison, 13 Pick, 7;

ley vs. Hawley, 40 Barb., 397. Morton vs. Steward, 5 111.
1 McGoon vs. AnKenny, 11 111., App., 533.

558; Gardner vs. Adams, 12 e
Carpenter vs. Carpenter, 45 Ind.,

Wend, 297. 142; Chandler vs. Simmons,
4 Tome vs. Dubois, 6 Wall., 548; 97 Mass., 508.

Hall vs. Gardner, 2 N. Y., 293.
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Lunatics are not bound on a contract of sale, and

the only exception would be, where they have not been

formally adjudged insane, and the person dealing with

them did so in good faith without the knowledge of

the insanity.
7 So the general contract rule in reference

to drunkards, married women, spendthrifts, etc., holds

good in the matter of contracts of sale. With the

power and right, now in married women, to contract

generally, has come the rule of statute, holding the wife

equally liable with the husband for necessaries supplied
to the family.

8 In the absence of the statute, the

husband is liable for necessary supplies furnished

the family.
9

Where a sale is made by a trustee, one who pur-
chases with knowledge of the trust, is chargeable with

the same trust in respect to the property, as the trustee

from whom he purchases. This is true, even though the

purchaser pays a valuable consideration. If he buys with

notice of thejequitable rights of the
1

third person, the prop-

erty will be held subject to the equities of such person.
10

SECTION 10. CONSIDERATION.

The price must always be money or money's
worth. 11 When the parties have expressly agreed upon
the price to be paid for the sale of a thing, this settles the

question, but the price to be paid is not always fixed

with certainty, and sometimes nothing at all is said

about the amount of money to be paid for the thing

sold. In the latter case, the law implies a promise to

pay what the thing is reasonably worth. 12 Where
the thing sold has a market price, then when no sum is

7
Riggs vs. Am. Tract Society,

e Wilson vs. Herbert, 41 N. J. L.,
84 N. Y., 330; McCormick vs. 454.

Littler, 85 111., 62. 10
Perry on Trusts, 5 Edit., Sec. 217.

8 Von Platen vs. Krueger, 11 111.
u Goldsmith vs. Greenly, 32 Atl. R.,

App., 627; Polly vs. Walker, 250.

60 Iowa, 88. Valpy vs. Gibson, 4 C. B., 837.
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named to be paid, the market price on the day of deliv-

ery will govern.
13 The price may be left to be fixed by

a third person/
4 but if the third person refuses to act,

then in the absence of fraud, on the referee's part,

there is no contract.
15

It is not necessary that the money be actually paid
over at the time of the sale, to pass title to the thing

sold, it may be paid at any time the parties may fix

upon.

SECTION 11. FORMAL REQUISITES.

In the absence of a statute the law requires no

particular formalities to give validity to the contract of

sale. But in addition to the Statute of Frauds, the law

may require that where a bill of sale is given, that it

should be recorded in cases where there is no actual

change in possession of the thing sold, in order that the

sale may be good as against creditors, or subsequent
bona fide purchasers.

16

In this place, therefore, it is deemed proper to say
a word on the subject of Bills of Sale. A bill of sale

is simply a writing which may or may not be under

seal,
17
evidencing the transfer of the property rights in

a thing. A bill of sale should name the parties thereto

with sufficient certainty so that they may be identified,
18

so also, the property transferred should be sufficiently

described that it may be readily ascertained and pointed
out. The bill of sale should be delivered by the vendor

to the purchaser. Delivery is an essential, to make a

bill of sale valid.
19 At common law, a delivery of a

McEwcn vs. Morey, 60 111., 32. " Gibson vs. Warden, 14 Wall.
14 Morton vs. Gale., 95 111., 533; (U. S.), 244.
15 Fuller vs. Bean, 34 N. H., 290;

18 Simmons vs. Woodard, 61 N. J.

Scott vs. Whitney, 41 Wis., 504. Ch., 252.
18 Washburne vs. Burke, 84 111.

19
Dyer vs. Bean, 15 Ark., 519;

App., 587. Doyle vs. Wagner, 42 Mich.,
332.
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bill of sale, without delivery of possession of the property
mentioned in the bill, was void as to creditors and a

fraud in itself.
20 But the rule now is, that the retain-

ing of the possession of the property by the vendor

only raises a presumption of fraud.
21 Where the

property is such that it is incapable of delivery, a deliv-

ery of a bill of sale is sufficient to pass title and posses-
sion.

22 A bill of sale, if taken as security for a debt, will

be treated, at least so far as the immediate parties there

are concerned, as a chattel mortgage.
23 A bill of sale

will not transfer the property until it has been delivered

to the vendee or to some person for him, and with his

assent.
24

SECTION 12. ILLEGALITY.

There are various circumstances that may arise,

to make a contract of sale void for illegality. But the

usual ground is that the subject matter of the sale

is of a thing, the sale of which, the law prohibits, or

that the purpose of the sale, is to effect that which the

law will not countenance, or that the circumstances of

the time and place of sale are under legal interdict.

In passing on this phase of the law of sales it is

only necessary to keep in mind the general principles

of contract law. The fundamental principles are to be

applied to the law of sales as they are to any other

branch of contract law. In the first place then, if the

contract of sale is illegal, the law will not lend its aid

to either of the parties to such an agreement. The

*> 1 Smith's Leading Cases, 1: w Cake vs. Shull, 45 N. J. Eq., 208;
Meeker vs. Wilson., 1 Gall Love vs. Blair, 72 Ind., 281;

(U- S.), 419. Polland, vs. Saltonstall, 56
81 Hamilton vs. Russell, 1 Craven Fed. Rep., 861.

(U. S.), 309; Thorton vs. M Buffinton vs. Curtis, 15 Mass.,

Davenport, 2 111., 296. 528.
M Gibson vs. Stevens, 8 How.

(U. S.), 384.
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principle of public policy is this as stated by Lord

Mansfield 25 "Ex dolo malo non oritur actio."

No court will lend its aid to a man who founds his

cause of actionupon an illegal or immoral act. And since

no relief may be had under such circumstances from this

rule of the law's policy, we hear then, in this connection

the application of the saying, potior est conditio defen-

dentis. There are to be applied, however, the same

rules of exception that are mentioned in all general

texts on contract law, as for instance, the rule that the

law will come to the relief of one of the parties where

a locus poenitentiae remains.26 That is to say, it is

the policy of the law to aid in defeating the execution

of illegal agreements, and if one party sees fit to with-

draw from an incompleted illegal contract, the courts

will aid him to do so, by permitting him to recover

back what he has parted with, but the locus poententiae,

the time of the repentence, must remain. The exception
to the rule of law denying relief is also applied in the

case where it is shown the parties are not in pan delicto,

as for instance, where the party seeking relief was induc-

ed by fraud or duress of the other party to enter into

the contract.
27

Contracts of sale may be illegal because of a rule

of the common law,
28 or because of a rule of statute,

29

or because the law considers the contract of sale to

be against public policy.

A contract of sale which is by statute illegal when

made, is not rendered valid by repeal of the statute.

It is also a general rule that if the sale is valid in the

place where made it is valid everywhere, and vice versa.

M Holman vs. Johnson, 1 Cowp.,
* Smith vs. Cuff, 6 M. & Sel.. 160.

341. Poplett vs. Stockdale, 2 Car. & P..
18

Tylers vs. Carlisle, 79 Me., 201, 198.
1 Am. State Rep., 301. Quarles vs. State, 55 Ark., 10.





CHAPTER III.

OBJECTS OF SALE.

SECTION 13. CORPOREAL PERSONAL PROPERTY.

Goods which have a tangible physical existence,

such as to render the goods themselves capable of de-

livery, are styled corporeal. When the term goods is used,

it ordinarily includes all corporeal personal property,

except money.
1 This term may also include that which

is evidence of certain property rights. There is author-

ity for the holding, that negotiable paper is included

in the term merchandise. 2 Some few authorities hold,

however, the term "goods" does not include promissory
notes.

3
Goods, wares and merchandise by some

decisions do not include shares of stock.
4

Growing

crops, fructus industriales
5

are considered personal

property,
6 and fructus naturales are considered, at least

until severed from the soil, as part of the real estate

and not personal property. The word merchandise

includes in general, objects of traffic and commerce.7

SECTION 14. INCORPOREAL PERSONAL PROPERTY.

The property sold need not of necessity have a

corporeal existence
;
for instance, the good will of part-

nership may be sold.
8

It has also been held that

knowledge and existence of an oil well may be the

1

Spooner vs. Holmes, 102 Mass.,
4 Webbs vs. R. R. Co., 77 Md., 92;

507; Jones vs. Nellis, 41 111., Hamble vs. Mitchell, 11 A. &
485. E., 205.

1 Banta vs. Chicago, 172 111., 204;
6 Evans vs. Roberts, 5 B. & C., 829.

Baldwin vs. Williams, 3 Mete.,
e Graff vs. Fitch, 58 111., 373.

(Mass.) 365. 7 Boardman vs. Cutter, 128 Mass.,
8 Crawford vs. Schmitz, 139 111., 388.

564; Vauter vs. Griffin, 40 8 Barber vs. Com. Mutual L. Ins.

Ind., 593; Whittemire vs. Co., 15 Fed. Rep., 312.

Gibbs, 24 N. H., 484.

27
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subject of a contract of sale.
9

Goods, wares and

merchandise, according to Massachusetts decision, do

not include mere rights which have not a visible and

palpable form, such as a mere debt,
10 or shares of stock

in a company not formed. 11 But it is not essential

that the property to be the subject of sale should be

corporeal; it may be incorporeal. In New Jersey

goods, wares, and merchandise include everything,
in short, not comprehended in the terms lands, tene-

ments and hereditaments.12 In Georgia, the words

goods, wares, and merchandise are held to include

accounts. 13

A physician in a country village being about to

move elsewhere proposed to another physician to come
and take his place, and in consideration of the payment
of $500 by the newcomer the retiring physician agreed
to recommend the newcomer to his patrons and to use

his influence in his favor. The Court held in an action

to recover the money, that the business of the plaintiff

was not such a personal trust and confidence, that it

would not be the subject of sale.
14 The route of a

newspaper carrier may be the subject of sale.
15 An

uncertain hope may be sold.
16 But a contract to de-

liver goods not in existence at the time, is not a sale.
17

So it has been held that there can be no complete sale

of a crop not yet planted.
18

SECTION 15. AFTER ACQUIRED PROPERTY.

It is the general rule that even though the title

to the property is still to be acquired, one may sell or

9 Reed vs. Golden, 28 Kans., 632. u Hathaway vs. Bennett, 10 N. Y.
10 N. Y. Biscuit Co. vs. Cambridge, (6 Seld), 108, 61 Am. Dec., 739.

118 Mass., 279.
le

Sedell vs. McCoys Ex'rs
,
15 La.,

11 Mecham vs. Sharp, 151 Mass., 340.
564. " Low vs. Andrews Fed. Gas. No.

ia Greenwood vs. Law, 55 N. J. L., 8559.
168. 18

Huntington vs. Chisholrn, 61
13 Walker vs. Supple, 54 Ga., 178. Ga., 270.
M
Hoyt vs. Hally, 12 Am. Rep.

390, 39 Conn., 326.
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offer for sale, the goods still to be acquired, if the

present purchase of the goods is hoped for, or expected

by such a vendor. 19 Farm and dairy products, there-

after to arise out of a demised farm, and stock thereon

may be the subject of a sale,
20 and it is not necessary in

case of a sale, or purchase for future delivery, that the

property should actually be on hand at the time.
21

Any one, in general, has a right to sell any property

they possess, if they are not an incompetent. The power
of disposition of one's property is incidental to owner-

ship, and it is the policy of the common law not to re-

strain it.
22 But it is quite necessary that there

be in existence the thing that is to be sold, it is the gen-

eral rule that if the subject matter is not in existence,

there is no sale.
23 But if a thing has a potential exist-

ence-, as for example, the natural production or expected
increase of property then belonging to the seller, it

may be the subject of a sale. As a general rule, any

person may sell or offer for sale, goods that he does not

then own but which he hopes or expects to acquire.
24

But if the property has only a potential existence and

is to be afterwards acquired, then it can only be the

subject of a conditional sale,
25 and as against creditors

the title remains in the original owner and subject to

the execution, at least until actually delivered over to

the person claiming the interest.

SECTION 16. IN GENERAL.

In treating of the subject matter of the sale, that

is, the thing to be sold, it must be kept in mind that it

19 Wamsley vs. Horton, 77 Hun. Bank of United States, 4 Clark,
(N. Y.), 317; Ajello vs. Wors- 125.

ley, 1 Ch., 274. * Strickland vs. Traner, 7 Exch.,
20 Van Hoozer vs. Corey, 34 Barb., 208; Dexter vs. Norton, 47

9. N. Y., 62.
81 Bartlett vs. Smith (C. C.), 13 24

Forsyth Mfg. Co. vs. Castlen,
Fed., 263. 112 Ga., 199.

82 Insurance Bank of Columbus vs. M Brett vs. Carter, 2 Lowell (U. S.),
458.



30 SALES.

is quite necessary that the vendor have title, as the

vendor in any event only is able to transfer whatever

interest or title he himself possesses . The only exception
to this well known rule is in the transferring of money
or negotiable paper, where the rule of the law mer-

chant applies. Further exception in England is the sale

in market overt, a doctrine which has never been

applied in the United States and which is not a part
of our law. Where the title of the vendor is a voidable

one only, a purchaser who buys in good faith and for

value without notice of the existing defect will take a

good title. Outside of the city of London, market

overts exist by grant or prescription, giving the right to

sales in the open market on special days, under this doc-

trine these sales are free from the general rule that if the

vendor has not the title, the real owner may reclaim

his property where he finds it. In London all shops are

markets overt for the purpose of their own trade.
26

* Wilkinson vs. Rex., 2 Camp., 335.



CHAPTER IV.

CONDITIONS AND WARRANTIES.

SECTION 17. DEFINITION OF WARRANTY.

A warranty is defined as the collateral agreement,
that is annexed to the agreement transferring the

property right in the thing sold, by which warranty,
the seller vouches for, either expressly or impliedly,

the title, the condition and the quality of the

subject matter of the sale. An express warranty
is an express or positive declaration or assertion made

by the seller, relating to some fact respecting the thing

sold, which statement may be taken by the buyer as

true, and one on which there is an obligation on which

he may hold the vendor. A representation is the

statement that precedes the agreement of sale, on which

the contract of sale is founded, and if the representation

is relied on, it is the inducement of the contract. A
false representation may, if it amounts to fraud, give

the injured party the right to rescind the contract

itself, or hold the other party in damages for its breach.

A warranty is likewise to be distinguished from

condition. If there is a condition which forms the basis

of the contract, and the condition be broken, the contract

is at an end. A breach of warranty does not bring
the contract to an end

;
it merely gives a right in dam-

ages for the breach.

A warranty may arise without the vendor of

goods using the word warranty, no particular words are

necessary to bind the vendor, but any language used

from which a warranty might be inferred is sufficient.
1

1 Stone vs. Denny, 4 Mete. (Mass.), 151.

31
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The warranty need not be in writing. The decision as

to whether a warranty exists or not may be one of law

or fact. Where it is a question of fact, as to whether

or not the representation is made, then the solution of

the question in a law suit, is one for the jury,
2 under

instructions from the court, but where the facts are not

in dispute or the statement is a written one, the

question is one for the court.
3

SECTION 18. WARRANTY.

With every contract of sale is the collateral agree-

ment of warranty, which may be either express or

implied, but since the warranty is always auxiliary to

the main contract which transfers the title hi the

goods, whatever defeats the original contract, likewise

terminates the contract of warranty. A warranty is

to be distinguished from statements or representations
which are the basis or inducement of the contract. A
false representation may make the contract voidable,
a breach or warranty could not affect the validity of

the original contract. In other words, a warranty
cannot exist without the original contract of which it

is annexed,
4 but the existence of the contract is not

affected by the warranty.
The distinction between representation is well

made in the well known old case of Hopkins vs. Tan-

query.
5 The defendant had sent a horse to a sale to

be sold; before the horse was sold the plaintiff kneeled

down and was examining the horse's legs; thereupon
the defendant told the plaintiff that it was unneces-

sary, that the horse was perfectly sound in every way.
The plaintiff desisted from further examination and

2 Thorne vs. McVeagh, 75 111., 81. * Chanter vs. Hopkins, 4 Mees &
8 Holmes vs. Tyson, 147 Pa. St., Wels, 404.

305, 15 L. R. A., 209. * 15 Com. B., 130.
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said he was satisfied, and the following day, on the sale

the plaintiff bought the horse, no warranty being made,
but the plaintiff, acting on the representation of defend-

ant previously made, bought the horse. The horse prov-

ing unsound, the plaintiff instituted this action. It was

held that the statement made in reference to the

horse's condition did not constitute a warranty, and
further that the plaintiff could not recover since it

appeared that the defendant acted in good faith.

SECTION 19. TIME OF MAKING WARRANTY.

Every agreement requires a consideration to sup-

port it. Therefore if the warranty is not made at the

tune of the sale it is not binding, unless it is made upon
a new and separate consideration.

6 But a warranty
made any time during the period of the negotiations

touching the sale, would be considered as made at the

time of the sale.
7 A separate consideration would

therefore in such a case not be required. But the

whole series of transactions must amount to one single

contract.
8

The time and place, to which the statement of

warranty is deemed to apply respecting the subject
matter of the sale, must be presumed, under ordinary
circumstances to apply to the time and place of making
the contract.

9 A written contract of sale contained the

following statement of warranty. 'Tarty of the first

part hereby guarantees that this wine is in good con-

dition and a merchantable article", and as to the

query, as to what time the warranty referred to, the

court held that the guaranty had reference to the con-

dition and quality at the date of the agreement, and

Towell vs. Gatewood, 3 Scam. 8 See Way vs. Martin, supra.
(111.), 22, 33 Am. Dec., 437. 9

Luthy & Co. vs. Waterbury, 140
7 Way vs. Martin, 140 Pa. St., 499. 111., 664.

Vol. V 3.
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not to the terms when the warehouse receipts were to

be turned over which was to be at a later date, the

goods meanwhile remaining in the possession of the

vendor. 10
It is entirely competent for the parties by

apt words to themselves fix the time and place to which

the warranty is to be applied,
11 but in their failure to

do that, the general presumption governs.

SECTION 20. IMPLIED WARRANTIES.

Implied warranties are such as are imputed in law

upon the whole transaction, as for instance that the

seller has title, or that the goods as to bulk, will cor-

respond with the sample, or that the goods are whole-

some and merchantable. And it may be said that in

every contract, whereby a vendor transfers the title

in a thing to another, which the vendor has possession

of, the vendor impliedly warrants that the title is

good in himself, for the purposes of the sale. It is an

accompanying warranty of every sale that the law

makes, or implies, from the act of sale by the vendor,
12

except in the case where the vendor shows plainly an in-

tention to transfer only such title as is specifically there-

in stated. It is sometimes said that the vendor impliedly
warrants the existence of a thing, and that if the thing
does not exist, the price paid may be recovered back.

There is no doubt that in such a case the price paid

may be recovered back,
13 but this is because no title

ever passed to the thing supposedly sold, there was a

mistake of fact, the contract of sale was thereby
avoided. Mistake of fact as to the existence of the

thing sold will avoid the contract.
14 The warranty of

title carries with it any after acquired right of the ven-
10
Luthy & Co. vs. Waterbury,

ia The Electron, 74 Fed. Rep., 689.

supra.
l3 Marshall vs. Peck, 1 Dana (Ky.) f

1 Snow vs. Shomacker Mfg. Co., 612.
69 Ala., 111. " Farrer vs. Nightingal, 2 Esp., 631.
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dor.
15

It seems to be the general doctrine, although we
find disapproval for the same, that if the thing is not

in the possession of the vendor then he is not chargeable

with this implied warranty.
16 As to quality of goods,

there is not ordinarily, in absence of fraud, a warranty,

where the purchaser examines the goods at the time

of the sale, or where the opportunity to inspect the

goods remains to the purchaser.
17 Nor is there a

warranty, as to defects that the purchaser might
observe by casual examination of thing sold where the

defect is plainly visible, or where nothing is done to keep
the purchaser from observing the defect. Where the

sale is by sample, the rule is almost universal that an

implied warranty exists that the goods shall be up to

sample in quality and kind. The rule of caveat emptor
could not reasonably be applied because the purchaser
has no means of inspecting the bulk from which the

sample is taken.
18

The vendor of goods also impliedly warrants that

goods offered for sale, where the buyer has no oppor-

tunity of seeing the goods, that they are merchantable. 19

It is now the general rule that where the contract of

sale contains express warranties, that an implied war-

anty in conflict therewith could not exist. Nothing
can be implied against the express warranties of the

parties. As to the measure of damages in case of a

breach of implied warranty, the rule is that it is the

difference between the actual value that the goods are

shown to have when sold, and what their values would

have been, had the warranty been fulfilled.
20

15 Curran vs. Burdsall, 20 Fed. 937; Kellogg Bridge Co. vs.

Rep., 835. Hamilton, 110 U. S., 108.
18 See Story on Sales, 4th Edition,

18 10 Wall. (U. S.), 388.

Sec. 367. 19 Doane vs. Dunham, 65 111., 512.
17 Carleton vs. Jenks, 80 Fed. Rep.,

x Wilson vs. King, 83 111., 232.



36 SALES.

SECTION 21. SALE BY DESCRIPTION.

In the United States, a sale made of goods by

description, where it is an executed contract of sale

of goods, will cany with it a warranty that the goods
will be as described, either as to kind, quality, name or

title.
21 The law does not require the use of formal

words in describing the goods so sold, or that the

goods be described with great particularity, and with

exactness, in order to bind the seller;
22 the description

may appear in advertising matter or circulars brought
home to the purchaser.

There is this limitation, however, on the rule as

stated, that the use of mere words of commendation
which have no fixed meaning would not thereby make
the sale, one by description. So where in the com-

mercial world a particular word or phrase is understood

as having a particular limited meaning, the use of such

a word or phrase will be confined to the sense in which

it is ordinarily understood in the business.
23

SECTION 22. SALE BY SAMPLE.

The law does not imply a warranty on the sale of

ascertained goods, where the buyer has ample oppor-

tunity to inspect the thing to be sold, and the seller is

neither the manufacturer or producer of the same.

This is the application of the common law maxim of

caveat emptor.
2* In such a case in the absence of

fraud on the part of the seller, the buyer purchases at

his own risk.

An exception to the above rule exists in the case

of the sale by sample. That is to say where the seller

exhibits a specimen only of the goods to be sold for

31 Hawkins vs. Pemberton, 51 N. ** Sweat vs. Shumway, 102 Mass.,
Y., 198, 10 Am. R., 595. 365.

Winow vs. Lombard, 18 Pick. * Parkinson vs. Lee, 2 East, 314.

(Mass.,) 60.
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the purpose of showing the quality of the goods. This

will be taken as a representation by the seller, that the

sample is a fair representation of the quality of the

bulk, and the seller will be bound as on an express

warranty.
25

It is, however, to be commonly treated as

an implied warranty that the bulk is of the same qual-

ity, nature and kind as the sample.
26

To constitute a sale by sample, the parties must
deal with each other on the basis, and understanding,
that the bulk will correspond to the sample, and the

buyer must rely on the representation so understood.

The warranty is that the sample fairly represents
the average quality of the whole mass.

* Bradford vs. Manly, 13 Mass.,
28 Hanson vs. Busse, 78 111., 230.

139.





CHAPTER V.

PASSING OF TITLE.

SECTION 23. EXECUTED AND EXECUTORY CONTRACTS.

A sale, as distinguished from an executory contract

to sell, only takes place when the agreement to transfer

the property rights in the goods is concluded. It is

true that delivery is not essential to pass the title as

between the parties themselves, but that the title

passes as soon as the bargain is struck, without regard
to delivery, or payment of the sale price, unless the

contract by the terms states that the title is not to pass
until delivery and payment is made. The executory
contract is simply an agreement to transfer the title

to the goods, the property right in the goods remaining
in the seller until this agreement is concluded by the

sale. The importance of the distinction rests in deter-

mining who shall bear the loss of the property, where it is

destroyed, where the goods are either the subject matter

of the sale, or agreement to sell, and also in determining
the rights of creditors of either party to the goods m
question, when it is a question whether a sale of the

goods has actually taken place, or whether the goods
are merely the subject of an agreement to sell.

The Illinois Court in stating the legal meaning to

be attached to the term bargain and sale, as distin-

guished from an agreement to sell states the principle

as follows: "The words bargained and sold have a

settled legal meaning and import a sale, which vests

the property in the buyer."
* And they quote in that

case, from the rule of the common law as stated in

1 Barrow vs. Wendow, 71 El., 214.

39



40 SALES.

Noys Maxims, C. 42: "If I sell my horse for money,
I may keep him until I am paid, but I cannot have an

action in debt until he is delivered; yet the property
of the horse is by the bargain, in the bargainer or

buyer. But if he do presently tender me the money,
and I refuse it, he may take the horse and have an

action for detainment; and if the horse die in my
stables, between the bargain and delivery, I may have

an action of debt for my money, because by the bargain,
the property was in the buyer." The rule as stated in

Cowen's Treatise, 2nd ed., part 1, p. 50, is also quoted:

"By a regular sale, even without delivery, the property
is absolutely vested in the vendee, that if it afterward

dies or is destroyed in the vendor's custody, without

his fault, still he is entitled to the price, because, by
the contract, the property is in the vendee .

and the vendor is considered a bailee or trustee for the

vendee . . . and would be responsible only for

ordinary neglect."

SECTION 24. INTENT GOVERNS.

Whether the contract agreement is held to be a

sale, or a bargain and sale, as it was early called, or

whether it was merely an agreement to sell, depends

upon the intention of the parties to the contract.

There can ordinarily be no difficulty in determining
what the agreement was, when the intention of the

parties is clearly shown by their negotiations and

acts, the seller divesting himself of all title to the

goods and the buyer assuming full control with all

attending liabilities. If the intention is manifested

in no uncertain way, it will control.
2 What was

the intention of the parties, is one of fact for the

jury, acting under instructions from the Court, Where
*
CaUaghan vs. Meyers, 89 111., 570.
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the contract is in writing, or the terms are not in dispute,

it is the province of the court to construe its meaning.
The intention of the parties may be shown by the cir-

cumstances of the case, or by the express declarations

of the parties made at the time of the sale. Where the

goods are actually delivered, that shows the intention

of the parties to complete the sale, as indicative of the

intent to transfer the property absolutely.

Justice Cooley said :

' That the question whether

a sale is completed, or only executory, is usually one to

be determined from the intent of the parties, as gath-

ered from their contract, the situation of the thing

sold, and the circumstances surrounding the sale
;
that

where the goods sold are designated, that no question

can arise as to the thing intended, it is not absolutely

essential that there should be a delivery or that the

goods should be in a deliverable condition, or that the

quantity or quality, when the price depends upon either

should be determined, these being circumstances indi-

cating intent, but are not conclusive; but that where

anything is to be done by the vendor, or by the mutual

concurrence of both parties, for the purpose of ascer-

taining the price of the goods, as by weighing, testing

or measuring them, where the price is to depend upon
the quantity or quality of the goods, the performance
of these things, in the absence of anything indicating

a contrary intent, is to be deemed presumptively a

condition precedent to the transfer of the property,

although the individual goods are ascertained, and

they appear to be in a state in which they may be and

ought to be accepted."
3

SECTION 25. SOMETHING REMAINING TO BE DONE.

Where doubt is raised by the parties themselves

1
Byles vs. Collier, 54 Mich., 1
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failing clearly to express their intention, certain rules

of construction are adopted by the courts. The law

indulges in the presumption that no title has passed
to the goods, where something remains to be done to

put them in shape for final delivery and until this

thing to be done is accomplished.
4 But the fact that

the price has not been fixed, would not of itself alone

prevent the title from passing. So the presumption
last spoken of, indulged in by the law, may be overcome,

if, notwithstanding the fact that something remained

to be done, the parties had intended a sale nevertheless.
5

The rule is restated in Graff vs. Fitch,
6
as follows :

"While the general doctrine on this subject may be

regarded to be, that where some act remains to be done

in relation to the articles which are the subject-matter
of the sale, as that of weighing or measuring, and there

is no evidence tending to show an intention to make
an absolute and complete sale, the property does not

pass to the vendee, until such act is performed, yet
where it appears, that the parties intended that the

sale should be complete before the articles sold are

weighed or measured, the property will pass before

this is done." Where the seller, by the terms of the

contract, agrees to forward the goods to the buyer,
the property right in the goods, and the risks of loss

remain in the seller, and until the goods are transported
to the buyer, the title remains in the seller and only

passes on delivery to the buyer.

SECTION 26. SALE OF SPECIFIC CHATTELS UNCONDI-
TIONALLY.

It is the general rule of law, that when a sale and

delivery is made of specific chattels without condition,
4
Yockey vs. Norn, 'Wl Mich., 193. 58 111., 373.

* Graff vs. Fitch, 58 111., 373.
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title passes thereby to the buyer and the law presumes
the contract is an actual sale, even in advance of

delivery, if the thing sold is ready for delivery.

The fact that the seller retains the goods in his

possession for security does not affect the presumption
of sale,

7 unless the sale was understood to be on a cash

payment, operating as a condition precedent, but even

in that case, it is sometimes held that the title is trans-

ferred as soon as the agreement is reached, and that the

goods are held at the risk of the buyer, and that the

seller is merely asserting his lien in retaining possession
until the price is paid.

If a party purchases an entire lot of cigars of

another, and the vendor, after receiving payment,
takes the purchaser to the factory, and says: "Here

are your cigars," handing to him several boxes, and

the purchaser pays for the stamps to go upon the boxes,

and the purchaser employs the hands in the factory

to stamp them, this being as complete a delivery as the

vendor can make, will be sufficient to pass the title

against an attaching creditor of the vendor.8

SECTION 27. SALE OF SPECIFIC CHATTELS CONDI-

TIONALLY.

It is always within the province of the parties to

a sale, to regulate the time when the title shall pass,

and if they annex a condition to the contract, that the

goods are to be first put in a deliverable state, or, that

the purchaser shall make payment, or that the per-

formance of some other stipulation be had as a condi-

tion precedent to the title vesting in him, the title will

not pass until the condition is performed.
8

7
Beardsley vs. Beardsley, 138 U. 492.

S., 262. 8
Whitney vs. Eaton, 15 Gray,

8 Straus vs. Menzesheimer, 78 111., (Mass.,) 226.
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SECTION 28. SALE OF CHATTELS NOT SPECIFIC.

It is quite essential to the sale that the goods to

be sold, must be separated from other goods so that

they may be identified, in order that title pass.
10 The

same rule applies to goods that are to be manufactured,
title does not pass until goods are completed and made

ready for delivery. It is the general rule also, which,

however, we find cannot be reconciled with the con-

flicting rule of certain other courts, that where there is

a sale of a quantity of goods from a uniform mass, an

appropriation is necessary of the certain specifiedportion
of the mass in order that the purchaser may be vested

with authority.
11 When the appropriation of the thing

to be sold is subsequently made, then the agreement
to sell, becomes a sale in fact, when the parties express-

ly or impliedly assent to the appropriation as made. 12

It is quite possible that there be a sale of an

unfinished chattel, if the parties agree that the title

pass at once, even though the vendor is to complete
the chattel subsequent to the sale as made. 13

This is another case where the real intention of

the parties will govern.

SECTION 29. SALE OF CHATTELS NOT YET IN EXIST-

ENCE.

A contract may be made for the sale of goods, not

yet in existence, but the contract does not ordinarily

become a sale, until the goods are manufactured, pro-
duced or grown and the seller's complying in other

particulars with the order. It is deemed sufficient,

according to the greater weight of authority, for the

purpose of passing title to the goods, for the seller to

10 Guy vs. United States, 25 Ct. Cl., view see the case of White-
61. house vs. Frost, 12 East, 614.

11
Ropes vs. Lane, 9 Allen (Mass.),

u
Moody vs. Brown, 34 Me., 107.

502; Morrison vs Woodley,
13 Thorndike vs. Bath, 114 Mass.,

84 HI., 192. For the opposite 116.
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produce the goods as specified, and to tender or offer

delivery of the same. The acceptance by the buyer
is not required.

11 The seller could recover for the

goods as soon as tender is made, if he elects so to do,

but might, on refusal of purchaser to accept, make a

resale of the goods and sue for the difference. There

is some authority, however, to the effect that accept-

ance, in such case, is necessary to pass title.

Where goods are in process of manufacture or

construction the title may pass by stipulation, if the

parties so agree, before the goods are completed. But
the intention that the title was to pass must be clearly

shown, and the mere fact that installments on the

purchase price are paid from time to time, or that the

goods are made under the superintendence of the buyer,
would not alone show an intention to pass title before

completion of the subject matter of the sale, but if

by taking all the stipulations together, the intention

to pass title is clear, the property will vest in the pur-
chaser during the progress of the work. 15

The general rule, as to when title passes to things

that are to be grown, is stated as follows by the Colo-

rado Court : The contract was one for producing and

selling certain alfalfa crops, the seller being obliged

by the contract to raise, cut, stack and measure the

alfalfa; this he did and a recovery was allowed on such,

showing the title having been held to have passed when
the terms of the contract were fulfilled. The court said :

"The weight of authority is, that the appropriation

by the seller of the article when completed in accord-

ance with the terms of the contract, passes the title

without the subsequent assent of the purchaser, and

an action for the agreed price can be maintained."
14 Shawhan vs. Van Nest, 25 Allen, Mass., 287.

Ohio St., 490. ie Colorado Springs Live Stock Co.

Briggs vs. A Light-Boat, 7 vs. Godding, 20 Colo., 249.
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SECTION 30. RESERVATION OF Jus DESPONENDI.

Whatever the presumptions are that the court may
indulge in, as to the intention of parties from the circum-

stances or condition under which the sale is made,
these inferences will be repelled, by it being shown that

the parties in reality intended the contrary. Therefore,

where the seller shows plainly an intention not to pass
title to the goods, even though he may have put the

article in a deliverable state, or even placed it in the

hands of the carrier for transportation, the title to the

goods does not pass. Rules as to presumed intention

give way where the real intention is shown by positive

acts of the parties. The reservation of the right of title

in the goods may be shown, by the seller having the bill

of lading so drawn as to make the goods deliverable

to his own order or to his agent, with a draft attached

to be accepted by the purchaser. This right, called

the reservation of the jus desponendi, is the absolute

right of disposal of the goods, and is something more
than a mere lien. So the transfer of the bill of lading,

by the shipper on a sale or pledge of the property

shipped, is a symbolical delivery of the property.
The shipper, when he is the owner of the property

shipped, does not lose his title by inserting the name
of the consignee when he ships the property. The
title still remains in him unaffected. In such a case,

the consignee becomes the factor or commission mer-

chant of the shipper.
17 When the bill of lading is accom-

panied by a draft, made payable at sight and drawn

against the purchaser, there must be acceptance, and

payment of the draft, before the purchaser can claim

the bill of lading. The effect of reservation of jus de-

sponendi is to compel early payment by retaining
title until payment. Incidentally it determines when
17

Michigan Central R. Co., vs. Phillips, 60 El., 190.
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title passes and the sale is completed. The reservation

of the right also includes the right of making a pledge
of the property, or a sale, or mortgage, before the title

to the goods passes to the purchaser. The purchaser

acquires no title where the carrier delivers the goods to

the purchaser, if the goods are shipped accompanied

by a bill of lading providing otherwise. Mere delivery,

in such a case could not convey title to the pur-
chaser. The title remains in the seller.

SECTION 31. WHERE TITLE PASSES.

The rule is well established that the title passes
in the place where the contract of sale is made, and

under the rule that the lex loci contractus controls in

the matter of the validity of the contract; if the sale

is a valid one where made, it is valid everywhere. The
terms of the sale may show however, that goods bought
in one state, to be delivered to the purchaser in an-

other, are to remain the property of the seller, until

actually turned over to the buyer in the state where

he is. The sale in such a case would therefore take

place in the latter state.
18 The passing of the title to

goods is not affected by the fact that the parties to the

sale have their domicile in a place other than the

place where the sale is made.

The comity of states, does not require the enforce-

ment of a contract valid where made, in a state where

its enforcement would mean a violation of the public

policy of the state,
19

or where it would be against the

best interests of the citizens of the state to enforce it.

A sale is not invalidated merely from knowledge of the

vendor, that the goods are to be resold in another state,

where in the latter, the sale is forbidden by the law of

that state.

18 Weil vs. Golden, 141 Mass., 364. 19 Green vs. Van Buskirk, 5 Wall.,
307.





CHAPTER VI.

PERFORMANCE OF THE CONTRACT.

SECTION 32. PAYMENT AND DELIVERY CONCURRENT
CONDITIONS.

The title to the goods having passed, it remains

for the seller to put the purchaser in possession. The

right to possession, ordinarily arises with the passing
of the title, and unless the parties to the contract of

sale reach a different understanding, there is an imme-
diate obligation on the seller, to deliver the thing sold

to the purchaser, on the passing of the title. This

obligation to deliver may not be referred to by the

parties in their agreement, but if no express obligation
is made to deliver, it will be implied.

1

Where the sale is made without any special con-

ditions in regard to delivery, the duty to deliver carries

with it the reciprocal right to demand payment for

the goods delivered, and no delivery need be made until

the price of the goods is paid by the purchaser; delivery

and payment are therefore concurrent conditions to

the fulfillment of the sale contract. In other words,

to properly complete the sale, one party, the seller,

must be ready and willing to deliver, and the buyer
must be ready and willing to make payment.

2

SECTION 33. WHAT CONSTITUTES DELIVERY.

What constitutes delivery, so as to give the seller

a right to sue for the unpaid purchase price, depends
oftentimes upon the express agreement made between

1

Gray vs. Walton, 107 N. Y., 254. Raskins vs. Warren, 115 Mass.,
514.
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buyer and seller, or delivery may depend upon a pre-

vious course of dealing in similar cases, or the custom

of delivery may be invoked to show the manner of

delivery intended by the parties. The delivery may
also be regulated by the circumstance of the contract,

or the kind of goods sold. Under the general rule

delivery is made, so as to satisfy the law, whenever the

seller has done everything that he should do under the

contract of sale, and has placed the goods at the dis-

posal of the purchaser in as complete a way as the

circumstances of the sale permit. The place of de-

livery, unless the parties agree otherwise, is at the place
of the sale of the goods; therefore in the absence of

express or implied obligations on the seller, by the terms

of the agreement made by the parties making the sale,

under terms or circumstances out of the ordinary course,

the delivery is complete by the seller 's placing the

goods at the place of sale, at the free disposition of

the purchaser, and within his complete dominion.3

SECTION 34. PLACE OF DELIVERY.

The place of delivery as already stated, is ordinarily

fixed as the place where the goods are at time the sale

is made. If goods for instance, are bought at a shop,

delivery is to be made there, in the absence of an

agreement to deliver elsewhere.
4 And the same prin-

ciple is applied in the case of goods to be manufactured

or raised from the soil. The rule has no application

however, where the parties make an express agreement
as to where delivery is to be made, or when the parties

deal with each other supposedly having in mind a fixed

and general custom. Where a fixed place of delivery

is agreed on by the seller, this then is a term of the

1 Mitchell vs. LeClair, 165 Mass.,
4 Smith vs. Gillett, 50 111., 290

308.
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contract and its fulfillment is a prerequisite to recover

on the contract.
5

Where the place of delivery is at the option of one of

the parties, the Massachusetts court has stated the rule

as follows :

' 'Where the vendee is by the terms of the

contract to designate the place of delivery, the vendor

is bound to make delivery at the place designated.
If the vendee omits to designate the place, the vendor

is guilty of no breach of contract if the articles are

ready for delivery at the time fixed by the contract." e

SECTION 35. DELIVERY TO CARRIER OR THIRD PERSON.

In all cases where the purchaser ultimately wishes

to make use of the goods at a place, distant from the

place of purchase, it is quite necessary that the goods
be shipped to him by carrier, but since the delivery is

held to take place at the place of sale, ordinarily the

carrier must be considered as the agent of the purchaser
and not the agent of the seller. Where the contract

is silent on this point, the delivery is made by delivering

the goods to the carrier.
7 The seller, may, however,

agree to assume the risk of carriage, if that is the case,

then the carrier is the agent of the seller.

It is the usual rule, that with the transfer of the

title in the goods, and delivery of same, the risks of

carriage also pass to the purchaser
8 and must be sent

in accordance with the order of the purchaser. The

delivery to the carrier, also must be made with the

intention to pass title completely to the purchaser.
9

The fact that goods are sold on credit will not interfere

with the intention to pass title.

* Miller vs. Somerset Co., 51 S. W ? Prince vs. Boston & L. R. Co.,

R., 614. 101 Mass., 542.
8 Lucas vs. Nichols, 5 Gray (Mass.),

8
Diversey vs. Kellogg, 44 111., 114.

309.
' Foster vs. Ropes, 111 Mass., 10.
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SECTION 36. TIME OF DELIVERY.

Where the time of delivery is not fixed by the

terms of the contract, the law demands that the delivery

be made within a reasonable time. What is a reason-

able length of time, depends upon the facts and circum-

stances of the particular sale.
10 Where the tune of

delivery is agreed upon, in the contract, not much

difficulty can arise, where the terms of the contract

stating the time of delivery are clear and unequivocal,
but the parties may see fit to state the tune of delivery
in a more or less ambiguous form. Where the language
is not plain, it remains then for the court to con-

strue it; for instance, where delivery is to be made
"as soon as possible," "about a certain day," "next

year" and the like terms. These terms may have a

somewhat different meaning under different circum-

stances.

Where the time for delivery is fixed by the terms

of the contract the law usually deems the tune to be

of the essence of the contract.11 Performance at the time

agreed upon is indispensable. To make it absolutely
free from doubt, it is, however, a general rule of con-

tract law that where time is to be of the essence of the

contract the safest way would be to use this phrase,

stating in express words, that time is of the essence of

the contract. In the contract of sale, it is enough ordi-

narily to fix the time in the contract.

The weight of authority in the United States is

that the right to rescind the contract of sale remains

to either party, where the other fails to perform an
essential term of the contract.

12

10 Walden vs. Murdock, 23 Gal., 540. "Providence Goal Co. vs. Coxe,n Cleveland Rolling Mills vs. 19 R. I., 380.

Rhodes, 121 U. S., 25i.
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SECTION 37. QUANTITY AND QUALITY OF GOODS
DELIVERED.

The amount of goods, or the quantity, or quality o.f

the material purchased as named in the contract, is

the amount, or quantity to be delivered, the contract

could not be satisfied by delivery of a less amount, or

a greater amount, than the contract calls for. Where,

however, something in excess is delivered to insure

against shortage and no charge made for the same,
that could not raise an objection to the delivery. But

the amount delivered must be the amount agreed upon
in the contract, and if the seller sends more, or less

than the quantity ordered, or sends goods of a different

quality, the title does not pass to the goods so sent until

the purchaser makes the new contract by accepting
the goods so sent.

13 Where less than the whole amount
ordered is shipped, the buyer may reject the shipment
as made, he has a right to stand on the contract as

made.14

SECTION 38. MODE OF DELIVERY.

In addition to the buyer's placing the goods at the

disposal of the purchaser in a deliverable state, or

delivering the goods to the carrier, or other agent of

the buyer with notice of the same to the purchaser where

notice is necessary, a deliverymay also be made by the de-

livery of the keys of the building, in which the goods are

stored, by the buyer to the seller, or where intent is also

shown to surrender possession of the goods, this has been

deemed a delivery, so as to pass title. And it has been

held that such a mode of delivery is good as against a

creditor of the seller, who subsequently attempts to

take the goods on an attachment or execution.
15 So

13 Larkin vs. Mitchell, 42 Mich., 296. Peterson, 162 HI. 156; Pack-
14

Norrington vs. Wright, 115 U. S., ard vs. Dunsmore, 11 Gush.,
188. 282.

u
Kellogg's Newspaper Co. vs
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whena ship isin a foreign port or on the high seas, a trans-

fer of the ship may be made by assignment of the bill

of sale, and a delivery of the assignment, with other

papers relating to the vessel, and the buyer takes actual

possession as soon as the ship comes to'port, or circum-

stances will allow.
16

Delivery may be made by install-

ments, only where the parties to the contract of sale

have so agreed, and where from the nature of sale it

would be unreasonable to expect the whole to be

delivered at one time, the right to deliver in installments

may be implied.

SECTION 39. EXCUSE FOR NON-DELIVERY.

It is a general rule of the law of sales that the seller

is not in default, if the delay on his part is occasioned

by the default of the purchaser in first doing that which

is a condition precedent to delivery.
17 The buyer may

for instance, fail to come for the goods at the time

agreed upon, in which case, the seller would be justified

in deeming the contract abandoned.18

Delivery will

be excused if the buyer refuses or defaults in payment,
where payment and delivery are to be contemporane-
ous. So if the buyer renounces the contract, the seller

is thereby excused from the duty of making delivery.

The seller of goods is likewise absolved from his

obligation to make delivery of goods, if before the day
fixed for the delivery the buyer becomes insolvent.

Where the performance of the contract itself is

by law made illegal subsequent to the date of its mak-

ing, both parties are excused from performance. Per-

formance is likewise excused where at the time, it is

physically impossible to perform, but this does include

mere inability to perform the contract.

18
Crapo vs. Kelly, 16 Wall., 640. 18 Warren vs. Buckminster, 24

17 Weill vs. American Metal Co., N. H., 336.

182 111., 128.
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SECTION 40. WHAT CONSTITUTES ACCEPTANCE.

Once the contract of sale has been made, the buyer
owes the reciprocal duty to the seller, of making accept-

ance of the goods when delivery of the goods is made

by the buyer. This includes something in addition

to mere receipt of the goods by the buyer; it includes

also the mental act of assent, as well as the physical

act of acceptance. Acceptance is held to have been

made in the absence of express assent, where the

buyer receives the goods and then deals with them in

such a way as to make the law presume an assent, as

where he retains the goods without objection, for a time

beyond the time to make objection.

Acceptance will likewise be implied so as to pre-

clude the buyer from returning the goods, where he

exercises acts of ownership over the goods, as by making
resale of the goods or by giving a chattel mortgage
on them.19

When the acceptance is made, under mistake of

fact, or by reason of a fraud perpetrated on the pur-
chaser by the buyer, the courts will in most cases grant
relief to the buyer.

20

SECTION 41. EXCUSE FOR NON-ACCEPTANCE.

The buyer is likewise excused from performing his

part of the contract, namely, making acceptance of [the

goods, where the other party to the contract of sale is

in default. The default of the seller may arise from

a failure to deliver on time, or it may be that the goods
delivered are not of the quality or quantity agreed

upon. In the latter case the buyer may reject the

goods as delivered, and this may be done, by bringing
home to the purchaser some notice of the fact that he
18 Van Winkle vs. Crowell, 146 U. *>

Shipway vs Broadwood, 1 Q B.,

S., 42 369.
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refuses to accept the goods. The buyer is not bound
to return the goods to the seller unless he has agreed
to do so in the contract made. Notice to the seller

of his rejection of the goods, is all that the law de-

mands. 21

SECTION 42. CONCLUSION.

When delivery is made by the seller, and accept-
ance is made by the buyer, the contract of sale is com-

plete in so far as executing the sale is concerned, but

there may be nevertheless, outstanding rights in

either party. The right to enforce payment by the

seller, where payment was not a condition precedent
to passing the title, and the right in the buyer to hold

the seller for delay in delivering the goods, where there

is no express waiver of damage shown by the buyer, or

where the circumstances of acceptance do not show an

intention to waive damages of delay by accepting the

goods. An acceptance under compulsion, would not

thereby waive damages suffered by reason of delay.
22

Acceptance of the goods does not ordinarily conclude

the buyer, as to a warranty made in reference to the

goods, but if by the terms of the contract of sale accept-
ance is to conclude the buyer on this point, the contract

governs. The contract may also properly provide that

notice be given to the seller of any defects in the

goods sold, within a reasonable time and the effect

of the retention of the goods beyond that time, without

notice or complaint, would be to deprive the pur-
chaser of relief.

23

21 Doane vs. Dunham, 65 HI., 512. Kingman vs. Watson, 97 Wis.,
22 Haven vs. Wakefield, 39 111., 509. 596.



CHAPTER VII.

RIGHTS OF UNPAID SELLER.

SECTION 43. SUIT FOR CONTRACT PRICE.

If the purchaser defaults in the payment of the

purchase price, as fixed in the contract of sale, the

primary relief to the seller, as against buyer personally,

is the right to sue for the contract price. This is

usually the only remedy that remains to the seller,

where the goods are sold on credit, and the purchaser
vested with title to the same by delivery, where there

is not such fraud in the contract, as would give the

right to avoid it. The right to sue matures at the ex-

piration of the time given the buyer to pay for the

goods. The seller may, however, the terms of the con-

tract so providing, hold the goods as bailee, claim his

lien, and also sue for the purchase price.
1 The right

to the seller is likewise not lost by his exercising his

right of stoppage in transitu, provided he still holds

himself in readiness to deliver the goods to the purchser,

on the purchaser making payment for the goods.
2

SECTION 44. ACTION FOR DAMAGES.

Where the subject matter of the sale has not been

delivered, or where the contract may be rescinded on

the ground of fraud, or otherwise, the remedy of the

seller is in an action for damages for breach of contract

on the part of the buyer. The law usually fixes the

measure of damages for the breach of contract of sale

on the part of the buyer, as the difference between the

1 Frazier vs. Simmons, 139 Mass.,
* Newhall vs. Vargas, 15 Me., 314.

631.
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contract price, and the market value at the time and

place of delivery.
3

The law makes an apparent exception to the

general rule where goods are manufactured upon the

agreement of the buyer to receive the goods when

ready, the buyer being liable for the full contract

price, on the theory that title to the goods has passed
to him, the law compelling the seller, however, to hold

the goods for the purchaser.
4

It is a general rule of

law, that where the seller has parted with goods, and

has been induced to do so by the fraud of the purchaser,

the law permits him to bring an action for the deceit,

but since the contract under such circumstances is

voidable and not void, the seller has this remedy or

a choice of another remedy, if he wishes to ratify the

contract after the discovery of the fraud.

An election to rescind the contract, would preclude
the seller thereby. The seller, under the circumstances

now under discussion, must proceed, within a reason-

able time after discovery of the fraud, to make his choice

of remedies, whether he will disaffirm the contract, or

whether he will ratify it and then seek his damages for

the fraud perpetrated by the buyer.
5 He has no right

to delay action so as to prejudice the rights of a third

person, who may in the meantime purchase the goods
in good faith.

SECTION 45. SELLER'S LIEN.

The seller, after he has sold the goods named in

the contract of sale, continues to have a special property
interest in the goods, which grows out of the original

ownership, as long as the possession remains in him

'
Whitney vs. Boardman, 118 * Barnard vs. Campbell, 58 N. Y.,

Mass., 242. 73
Smith vs. Wheeler, 7 Oregon, 49.
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either actual or constructive. The special property

right is designated the vendor's lien, although the

right carries with it something more than the mere

lien as we ordinarily understand the term.6

The lien, the holding of the goods to secure pay-

ment, secures only the unpaid purchase price, and does

not extend to the payment of storage or dock charges,

or any other expense or charge incident to the exercise

of the lien.
7 The lien being a mere right or privilege

as a protection to the vendor, he may waive the right

to exercise the same. The lien is impliedly waived by
giving credit to the purchaser, unless it is further under-

stood that the goods are to remain in the possession of

the seller. This implied waiver is more or less a con-

ditional waiver, made on the understanding that the

purchaser will keep his credit good at least until receipt

of the goods by the vendee.

The vendor's right of lien is lost by unconditional

delivery to the vendee.8 The lien is not lost, however,
if the purchaser procures possession by fraud, unless

the goods have passed to a bona fide purchaser.

SECTION 46. STOPPAGE IN TRANSIT.

The right of stoppage in transitu, that is the right

to reclaim the possession of the goods while still in

transit, from the seller to the buyer, was founded in

the civil law, and looked upon as a remedy of the court

of equity primarily, but is now, and has been for a

long time, looked upon as a legal remedy and right, and
is of universal application in courts of law. It is an
extension of the right of the vendor's lien. The lien

is lost by parting with possession of the goods, but the

6 Diem vs. Koblitz, 49 Ohio St., 41. Smith vs. Dennie, 6 Pick. (Mass.),
1 Jones on Liens, Sec. 904. 262.
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right to resume the lien may be acquired, by the exercise

of this right of stopping the goods in transit up to any
time previous to the vendee's actually acquiring pos-

session of the goods.
9 The right arises with the transfer

of title to the goods and the delivery to the carrier to

be turned over to the purchaser. It may be said to

begin where the lien leaves off. The right of stoppage
in transitu, arising from original ownership, can only be

exercised by the vendor, or one standing in his position;

it could not be exercised by one having a mere lien on

the goods.
10

The right is ordinarily to be exercised only against

an insolvent buyer, but this would include any one

who apparently has by his conduct or acts furnished

evidence of general inability to pay his debts.

The vendor's right of stoppage in transitu cannot

be taken away by an attachment levied on the goods

by the creditors of the buyer.
11 The transit of the goods

ends when, having arrived at their destination, they
are given over into the actual or constructive delivery

of the purchaser. The right of stoppage in transitu

is effected by a notice to the carrier, ordering their

stoppage, the notice should properly be in writing

and should sufficiently describe the goods for purposes
of identification, and should state the reason for the

stoppage. The carrier, however, cannot insist on proof,

of the statement contained in the notice, or of the right

to claim the stoppage in any particular case.
12

It is

reasonable, however, that the seller should act in good
faith toward the carrier in the exercise of this right, and

he must pay the carrier's charges against the goods.

Newhall vs. Vargas, 13 Me., 93. " Allen vs. Maine Central R. Co.,
*> Sweet vs. Pym, 1 East, 4. 79 Me., 327.
11

Naylor vs. Dennie, 8 Pick.(Mass.),
199.
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The exercise of the right of stoppage in transitu re-

stores possession of the goods and incidentally the ven-

dor's lien.

SECTION 47. RE-SALE.

The unpaid vendor of goods has the further right

of making a re-sale of the goods under certain circum-

stances. The title to the goods sold may have passed,

and yet the vendee may refuse to fulfill his obligation

to the seller to make payment for the goods, or it may
be impossible for him to fulfill his obligations because

of his insolvency; in either of these cases, the vendor

may exercise his right of re-sale. It is a power

greater than either the lien, or the right of stoppage
in transitu, and may be exercised while the possession

originally remains in the vendor, under proper circum-

stances, or when the goods have been retaken under a

proper exercise of the right of stoppage in transitu.

As to the time when the re-sale may be made, the

general rule is that the goods can only be resold when
the payment of purchase becomes due. 13 But an

exception to this general rule exists in the case of

perishable property, for obvious reasons. As to whether

notice of intention to resell on the part of the buyer
to the vendee is necessary, is a matter on which there

is a difference of opinion, some few courts hold it is

necessary, especially where the seller wishes to make
the sum realized on the re-sale a basis of recovery

against the buyer.
14

In Illinois and in other States, it is held that no

notice of intention to re-sell is necessary.
15 But notice

of time and place of the sale itself need not be given,
13 Shaw vs. Lady Ensley Goal Co.,

" Ullman vs. Kent, 60 111., 271;
147 111., 526. Rosenbaum vs. Weeden, 18

14 Holland vs. Rea, 48 Michigan, Gratt (Va.), 785.
218.
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though the giving of such a notice would be proper
and might prove of value. The purchaser on re-sale

takes good title unless the re-sale is irregular, or unless

the right was improperly assumed by the seller, the

buyer not being in default.



CHAPTER VIII.

REMEDIES OF THE PURCHASER.

SECTION 48. DAMAGES FOR NON-DELIVERY.

Where the grounds for specific performance of the

contract are absent, the remedy of the buyer for failure

to deliver, is by an action at law for the actual damages
suffered by the seller's default. The measure of dam-

ages, if we presuppose that the buyer has paid nothing
on the contract in advance, is the difference between

the contract price and the market price, with interest,

on the difference in money, from the day that delivery

was due.
1 But to apply the rule just stated there must

be a market value, or it must be possible to compute
the amount to which the buyer is actually entitled.

When goods have neither a market value, nor actual

value, only nominal damages could be recovered.

If the parties had in mind other losses to the

vendee, in case of failure on the part of the seller to

deliver, and dealt in contemplation of this fact, it would

be an added element to be considered in measuring
the damages, as an added risk assumed by the seller.

But the damage claimed must not be uncertain or

remote.2

SECTION 49. DAMAGES FOR BREACH OF WARRANTY.

If the title of the vendor is defective, and the

real owner claims the goods, the buyer may recover

damages for breach of warranty of title. Here the

measure of damages would be for the actual loss sus-

tained.
3

1 Bracket! vs. Edgerton, 14 Minn., Penn. vs. Smith, 104 Ala., 445.

174. 3
Sedgwick on Damages, Sec. 294.
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A breach of warranty of title can hardly take place
until the purchaser is disturbed by reason of the

outstanding title and no suit ordinarily lies until the

buyer suffers damages because of the breach.4

The breach of warranty may be of a warranty of

something other than the title; if so, the buyer may
sue for the actual loss he has sustained. If the article

delivered was of no value, then the entire amount paid

by the purchaser could be recovered. The buyer may
recover for breach of warranty even though he has not

made payment of purchase. This is true unless the

contract by its terms makes payment a condition pre-

cedent.

The buyer may recover on a breach of warranty,
even though the value of the goods afterward increase

in value, so that on a re-sale of the goods, the buyer
makes a profit. The buyer is always entitled to any

possible profits, as he must also bear the losses of the

venture. So, even if on re-sale a profit was made
where a warranty in reference to the goods failed, in

theory at least, the profit is less than it would have

been in case the warranty was not broken.

Where the buyer is sued for the purchase price,

he may defend by way of recoupment, by showing the

representations of the seller were not fulfilled by which

he has sustained an injury.
5

SECTION 50. SPECIFIC PERFORMANCE.

A bill for specific performance on a contract to

sell, will ordinarily not be entertained by a court of

equity. The buyer will be decreed to pursue his rem-

edies at law. Specific performance is usually neither

a necessary nor a practicable remedy. The damages
allowed the buyer on suit for failure to carry out

4 Case vs. Hall., 24 Wend., 102. Underwood vs. Wolf, 131 111., 425
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the contract, or the other remedies allowed at law, are

usually sufficient to give the buyer full and adequate
relief. Where however, the thing to be sold is unique,

6

where it has a value distinct and special from the mar-

ket value, (what is technically called the pretium

affectionis) ,
where another thing of the same kind,

with this special value, cannot be procured, and where

a remedy in damages for a failure to deliver would be

uncertain and inadequate,
7
in such peculiar cases only,

a court of equity will sometimes decree specific per-

formance. But specific performance is never to be

considered as a substitute or alternative for damages in

an action at law.

Contracts for the sale and assignment of a patent,

may be specifically enforced. This is on the ground
that the rights to be secured under such a contract,

are of such a peculiar nature that the relief, by way of

a bill for specific performance, could alone afford a

full and complete remedy. It is, however, almost

impossible to lay down any fixed rules of general appli-

cation, as relief of this sort depends on the facts and

circumstances of the case itself.

6
Pusey vs. Pusey, 1 Vern., 273. 7

Brady vs. Yost, 55 Pac. Rep.,
Vol. V.-5. 542.





CHAPTER IX.

RESCISSION OR MODIFICATION OF CONTRACT.

SECTION 51. MUTUAL CONSENT.

The right to rescind or modify a contract of sale,

the terms of which have previously been arranged, is

always open to the parties whether the contract is

executed, or executory merely. Mere abandonment

of the sale, by mutual agreement, is sufficient to dis-

charge an executory contract. A contract executed

as to one of the parties only, can only be discharged

by performance by the other party, or by release under

seal, or by an agreement supported by a proper con-

sideration to release the party who has not performed
his part of the agreement. It is competent however,
for the parties to substitute a new agreement in place

of the original contract; the general rules as to the

right to rescind the contract apply to the right to

rescind in a contract of sale.

SECTION 52. SELLER'S RIGHT TO RESCIND.

In addition to the right of the seller to rescind the

contract, where the contract by its terms gives the

right, the seller may also rescind upon any of the

grounds upon which contracts generally may be

rescinded. This includes the right to rescind, on the

ground of fraud, where the buyer obtains possession
of goods by false representation, as to his solvency,
or financial condition, or by other fraudulent repre-

sentations, material to the contract,
1 or by the buyer's

concealment of his insolvency. It is true, also, that

1 Smith vs. Countryman, 30 N. Y., 655.
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what would ordinarily interfere with reality of consent,

would likewise affect the contract of sale, so if the

consent was given under a mistake of fact, or delivery

made under duress, the seller may show these things

as ground for relief. Mere insolvency of the buyer
alone is not sufficient ground for rescission of a contract

by the seller. Where the contract is executory, the

seller may rescind where he learns that the buyer
intends to use the goods for an illegal purpose.

2

So,

as long as the contract remains executory, any breach

of contract by the buyer would ordinarily be sufficient

to give authority to the seller to exercise the right to

rescind, as for instance, a wrongful refusal of the buyer
to accept the goods.

3

As a proper condition for the exercise of the right

to rescission, the law demands of the seller that he re-

turn the consideration received from the buyer, or

offer to return the consideration. If the seller sees

fit to avail himself of the right to rescind, the law

demands that he act promptly, after notice of the fact

that gives him the right to rescind, is brought home to

him.

SECTION 53. BUYER'S RIGHT TO RESCIND.

The buyer may also exercise the right to rescind

the contract of sale, in accordance with the original

terms of the sale where the terms of the contract con-

tain such a privilege. So the buyer may elect to re-

scind the contract of right, on discovery of fraud on

the seller's part, in inducing the contract. The buyer
may also reject the goods where they do not meet
the conditions of the contract if the contract is still an

executory one.
4

2 Cowan vs. Milburn, L. R., 2 '
Flynn vs. Ledger, 48 Hun

Exch., 230. (N. Y.), 465.
4 Wolf vs. Dietzsch, 75 111., 205.
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It is the general rule of law that the buyer may
not rescind an executed sale for mere breach of war-

ranty, but rescission is permitted even of an executed

sale in some states for a mere breach of warranty,
the latter holding is called the Massachusetts rule.

5

The buyer may also rescind where there is a failure

of consideration, or where the contract is made under

a mistake of fact,
6 or where to perform the contract

would be to do something illegal. The general prin-

ciples of contract law apply. Any act by the seller

showing a repudiation of the contract would give the

buyer the right to rescind. The buyer is, however, gov-
erned by the same rules that govern the seller in the ex-

ercise of the right to rescind the contract. The elec-

tion of the right to rescind upon the part of the buyer is

properly shown, by giving notice to the seller of the

intention to rescind with an offer to return the goods,
or by showing that the goods are held subject to the

seller's orders.

*
Bryant vs. Isburgh, 13 Gray,

6 Hamilton vs. McAlister, 49 S.

607 Car., 230.





CHAPTER X .

PROTECTION AFFORDED BONA FIDE PUR-
CHASERS.

SECTION 54. IN GENERAL.

The general rule is, that where goods are sold by
one who himself has no title to the same, or who has

no authority to sell, as the agent of the owner, that the

sale is invalid as against the right of the true owner. 1

So where stolen goods are purchased the buyer can

acquire no title from the thief, even if he buys in good

faith, because the thief has no title to convey; the

owner may, moreover, recover his property wherever

he finds it.
2 But there are cases where one who buys

in good faith and as a bona fide purchaser, will be

protected. Where the purchaser buys of an assumed

agent, in good faith, and on the holding out of the owner

that the agent is apparently possessed of authority
to sell, the purchaser will be protected. This would be

holding the principal on the ground of estoppel.
3

So the law will protect the purchaser where the

owner stands by, and in silence permits another to buy
his property from some one who appears to be the

owner, for to hold otherwise, in face of the conduct

of the owner, would be to aid in perpetrating a fraud

on the innocent buyer. One who fails to speak his

rights, where silence on his part will tend to bring in-

jury to one thereby, is precluded thereafter from as-

serting his own rights in the premises, as the law will

then compel him to continue his silence.
4

1 Ventress vs. Smith, 10 Pet., 175. 8 Stewart vs. Munford, 91 111., 58.
* Baehr ve. Clark, 83 Iowa, 313. 4 Niven vs. Belknap, 2 Johns, 589.
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It is also a general rule of law that a purchaser
in good faith without notice of the seller's defect of

title, will be protected against the person claiming the

goods, where the seller's title was a voidable one

merely and not void, and where the seller's title had
not been voided at the time of the sale.

5

The rule as just stated, that the person with a

voidable title may transfer a good title to a bona fide

purchaser, before the defrauded party discovers the

fraud and takes steps to disaffirm, is because the law

finding the title in the seller, even though it is subject to

being voided, allows a transfer of the same to anyone
who takes it in good faith and for value before the

title is lost by the original owner rescinding the sale.
6

If the vendor's title was void, the rule would be other-

wise. But one who buys from another who has the

naked possession only, takes nothing as against the

true owner. The true owner may pursue his property
and recover it from the purchaser without notice, when
he has done nothing to estop himself from asserting

his title. The purchaser must then look to the ven-

dor for his remedy on the implied warranty of title.
7

The only exception to the rule, that no man can

transfer title or right of ownership to another, where

the title or ownership is not in the vendor, is in the

case of the transfer of cash, bank bills, checks and
notes payable to bearer or paper transferable by de-

livery, and in the usual course of business, and this ex-

ception is for the commercial purpose of sustaining the

currency, at any hazard; the other exception is in the

case of sale in market overt, which doctrine is alone re-

cognized in England, and has no force in this country.
8

Holland vs. Swain, 94 111., 154. 7 Klein vs. Seibald, 89 111., 540.
8 Old Dom. Store Co. vs. Burck- 8 Faucett vs. Osborn, 32 111., 411.

hardt, 31 Grat., 664.
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SECTION 55. WHO ARE BONA FIDE PURCHASERS?

A bona fide purchaser is a purchaser who buys

property in good faith, that the seller has a good title

to the goods, and that there are no other persons who
have any right to title to the goods. To be a bona

fide purchaser one must also be a purchaser for a

valuable consideration without notice either actual, or

constructive, of any third person's claims to the goods
sold.

9

One cannot claim the rights of a bona fide pur-

chaser while the contract is still executory. One must

actually pay for the goods on delivery of the same,

and before notice of the outstanding claim comes to

him. A purchase on credit therefore would not avail;

and an equitable interest only, likewise, would not give

to the purchaser, the rights of a bona fide purchaser.

The following persons have been held to be entitled

to the protection of bona fide purchasers, under certain

circumstances: A purchaser at a public auction, a

mortgagee and the assignee of the mortgage; also a

pledgee, to the amount of his lien.

An execution creditor of the fraudulent vendee,

does not become a bona fide purchaser by purchasing
the goods at a sale upon his execution, where the goods
were fraudulently purchased by the judgment debtor.

10

Nor can an attaching creditor claim the right to goods,

as a bona fide purchaser against the vendor who has

been defrauded.11

It has also been held that the person, to whom the

property has been delivered by the fraudulent vendee

in payment of a precedent debt, or in performance of

an executory contract of sale made prior to the acquir-
8 Hayden vs. Driving Park, 63 10 DeVoe vs. Brandt, 53 N. Y., 462.

Conn., 142; Redden vs. Miller,
"
Wiggin vs. Day, 9 Gray, 97.

95 111., 346.
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ing possession of the property, or of some evidence

of title thereto by the latter, although the considera-

tion was paid at the time of the contract, is not a bona

fide purchaser for value, and cannot hold the property
as against the defrauded creditor.

12

SECTION 56. PURCHASER FROM THIEF.

The courts have repeatedly held that a bona fide

purchaser can acquire no title to goods purchased from

the felon who has stolen the same, and that the owner

may recover the goods, or their value if the innocent

purchaser has resold the goods to one in good faith, and

the property has passed beyond the reach of the

owner.13 There is no difference in principle between

the recovery of the property from the person in whose

possession it may be found, and the recovery of its

value from one who has bought it and sold it.

It has been contended that in order to recover

from the innocent purchaser in an action of trover,

that a prosecution and conviction of the thief should

be had, but the general holding on this proposition,

except where the goods are sold in market overt (which
rule of law is not applicable to the United States), is

that the right in the owner to sue without prosecution
of the thief is fairly established.

14

The fact that the owner has his remedy against

the thief, would not interfere with his right to claim his

property in the hands of another.

SECTION 57. PURCHASER FROM A LIFE TENANT.

As to the right of the purchaser from the life

tenant to claim the rights of a bona fide purchaser, as

against the remainder-man, where he purchases in

a Barnard vs. Campbell, 58 N. Y., Hoffman vs. Connor, 20 Wend.,
73. 21.

18
Sharp vs. Parks, 48 111., 511;

" Newkirk vs. Dalton, 17 111., 413,
1 Yeates R., 478.



PROTECTION AFFORDED BONA FIDE PURCHASERS. 75

good faith and without notice, it has been held that

such a purchaser takes subject to the rights of the re-

mainder-man, and that possession in such a case,

does not mean ownership so far as an innocent

purchaser is concerned. In the English case of Hoare

vs. Parker in the second Term Reports, page 376,

Dunford and Easts Reports, the facts were as follows :

"The action was trover by the plaintiffs who claimed

under the remainder-man against the defendant to

whom the goods had been pawned by the tenant for

life. Admiral Stewart by will gave his plate to trustees

for the use of his wife durante viduitate, requiring her

to sign an inventory, which she did at the time the plate

was delivered into her possession. She afterwards

pawned it with the defendant, for a valuable consider-

ation, who had no notice of the settlement, and before

the commencement of this action, she died. A demand
and refusal was proved. The question for the court

was whether the defendant was bound to deliver up
the plate without being paid the money he had ad-

vanced on it. The court held the right of the remainder-

man was clearly established, and that the pawn-broker
had no lien, even though he had no notice of the settle-

ment, and that until the legislature saw fit to change
the law, possession alone in such a case could not be

considered ownership.

SECTION 58. PURCHASER FROM CO-TENANT.

When co-tenants own personal property, in com-

mon or jointly, one of the co-owners cannot by sale

of the thing so owned rightfully transfer the title of

his co-owner, unless of course in the case where the co-

owner joins with him in the sale. Where one co-owner

under claim of exclusive ownership to the property

attempts to sell the entire interest in the goods, it is
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the general holding of most courts to treat such a sale

as a conversion, and to hold the seller liable to the

aggrieved party in an action in trover.

Some courts give the co-tenant in the property
the election either of treating the sale as valid, and of

seeking his remedy against the co-tenant selling the

goods, or of repudiating the sale, and of continuing in

his right to the property as a co-tenant, even as against

a bona fide purchaser.
15

SECTION 59. PURCHASER FROM BAILEE.

An answer to the query, as to whether or not a mere

bailee may convey title where he has the possession of

a thing to an innocent purchaser, who has no notice of,

the owner's title, is to present the same question asked

where one buys of a life tenant, a lessee or a thief.

A purchaser who buys from a thief, gets just as good
a title, as against the real owner of the goods, as a pur-
chaser from a mere bailee acquires; in either case the

purchaser holds the property subject to the rights of

the real owner. Peaceable possession by one who is

not the owner, even possession with the consent of the

owner, and with apparent ownership without such

consent, is not conclusive evidence of title; he who
has no title can give none, and a sale by one in peaceable

possession, even to an innocent purchaser, will not

divest the real owner of his title, unless he exhibited

the vendor, or voluntarily permitted the vendor to

appear as owner, or clothed him with indicia of owner-

ship besides giving him such possession, or by giving
him possession intending to part with the title, or has

done some actual fraud upon said purchaser.
16

Small vs. Robin, 9 Hun. (N. Y.),
16 Hutchinson vs. Oswald, 17 HI.

419; Gilbert vs. Dickenson, App., 28; Faucett vs. Osborn,
7 Wend., 449; Perry vs. 32 111., 422.

Granger, 21 Neb., 579.
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SECTION 60. PURCHASER FROM A LESSEE.

A purchaser from the wife of the lessee of a farm,

who has in her possession and control certain personal

property, which in fact, is the property of the owner

of the farm, cannot claim the right to the goods so pur-
chased as against the owner. The court says in such a

case,
17 "the facts do not justify the inference that the

owner had thereby invested the person in possession

of said property, as lessee, with the apparent power to

sell, as it is not the common business of persons who
are placed in charge of farms to sell the personal

property which the owners confide to their custody,
for the ordinary and necessary requirements of farms.

Persons who purchase such property from them with-

out the necessary evidence of their right to sell, must
take the consequences of their own improvidence."
The rule as stated above, is the general rule of applica-

tion in such cases, and unless the owner has done

something further to show apparent authority in the

lessee in possession, the lessee could convey no title

to the property, even to one who buys in good faith,

and without notice of the owner's rights.
18

SECTION 61. PURCHASER FROM VENDEE IN SALE
FRAUDULENT AS TO CREDITORS.

The general rule is stated as follows: One who

buys from the vendee or assignee of a debtor, may
himself take a good title to the goods so bought, even

though the debtor's vendee who buys, had notice of

the fraud on the creditors of the debtor, if the one who

buys from the debtor's vendee does so in good faith and
for value, without notice of the fraud. 19 A purchaser in

good faith for full value, without notice of defects in

17
Hopper vs. Callahan, 78 Md., 529. M Anderson vs. Roberts, 18 John-

18 Saltus vs. Everett, 20 Wendell, son (N. Y.), 515.
267.
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the seller's title, can hold the property as against an

attacking creditor of the corporation from which the

seller obtained it, even if the seller had notice of the

insolvency of the corporation, and his title would have

been invalidated thereby.
20 Even the vendee of the

debtor would acquire a good title if he has no notice

of the fraudulent intent on the creditors,
21 and acted in

good faith and was a purchaser for value.

If the title in the vendor is defeasible upon the

act of some one having a paramount title, the vendor

in such a case continues nevertheless to have the rights

of the true owner in so far as he transfers the title to

a [bona fide purchaser, and such a purchaser where he

has paid a value and purchases without notice of the

fraud, or of the fact that the character of the title is

such as may be voided, he then acquires a title which

cannot be avoided, it is no longer defeasible.

SECTION 62. PURCHASER OF NEGOTIABLE PAPER.

Negotiable paper includes at common law, bills

of exchange and notes, and to a limited extent, checks.

Bills and notes were designed to take the place of

money. The right to transfer money freely from one

person to another even where the transferor has not

the right or ownership of the money is well known.
This right is given and acceded to for the benefit of

trade. Negotiable bills and notes are given all the

attributes of money, the chief attribute of which is

that the transferee of a negotiable bill or note can

claim clear title to the same if only he can show himself to

be a bona fide purchaser. To constitute one a bona fide

purchaser or holder of a negotiable bill or note, the

purchaser must first purchase the paper in good faith,

without notice of any existing equity between the
80 Walker vs. Miller, 59 Fed. Rep., Zoeller vs. Reilly 100 N. Y., 103.

869.
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immediate parties to the paper, and without knowledge
of anything defective in the transferor's title, and he

must also be a purchaser for value, that is to say, he

must pay the market value of the paper, he must also

purchase the paper before maturity of the same, and
he must purchase the paper in the usual course of

business, the last of which requisites requires the pur-
chaser to see that the paper is properly indorsed over

to him, as well as delivered, if the terms of the instru-

ment require indorsement; if indorsement is not

required, then delivery alone must be properly made.

Bills of exchange first acquired the element of

negotiability, which element distinguishes the rights

acquired by the transferee, on transfer of contracts

evidenced by bill or note from the rights acquired
under transfer of other contracts, on assignment of the

same. The element of negotiability was first given to

bills of exchange in England by the Law-Merchant
from which custom of the merchants it came to be by
general adoption, a part of the common law of England.

Promissory notes are claimed by some to have like-

wise acquired the element of negotiability by common
law recognition, however, whatever controversy existed

was finally terminated by the passage of the statute

of 3 and 4 Anne, Chapter 9, which made promissory
notes indorsable and transferable in the same manner
as bills of exchange.

One may, on purchase of a bill or note, purchase
or acquire even a better title than his transferor had,
where the transferor's title is defective, and where he

becomes the purchaser of a bill or note as a bona fide

purchaser in the full sense of the term.

SECTION 63. PURCHASER IN MARKET OVERT.

Sales in market overt in England, offer an excep-
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tion to the general principle that the vendor can convey

only such title as he himself possesses. As has been

stated, the doctrine has no application in the United

States. In London all shops in which goods are

exposed subject to sale are markets overt, but in the

country only such places are so considered, as are set

apart by custom for the vending of certain goods, and

all shops are not included. Even in London the shops
are considered as markets overt, only for such goods
as are usually sold in the shop. The shop-keeper
himself is not protected from liability by this rule of

law; it is for the benefit only of the innocent purchaser.
A sale in market overt could not convey title to property
of the kings, nor could a sale there made, protect the

purchaser who does not buy in good faith. And the

sale must not be made in a warehouse or where the shop
windows are closed.

SECTION 64. OTHER ILLUSTRATIONS.

Many illustrations are given in the law reports of

cases involving a sale by one in possession of the goods,

where the question arises as to his rights to convey, or the

rights of an innocent purchaser to acquire by purchase,
the title to the property. An interesting case appears
in the Michigan reports,

22
of which the main facts were

as follows : One Samuel Manassau, brought an action

to replevin a horse
;
Manassau on securing the horse

on the writ, took it to another county, and sold it to

defendant. McGlora Manassau, being unable to ob-

tain the property under an execution, in Wayne County,
went to Washtenaw County, where the property was and

made a demand on defendant for its possession, and

upon his refusal, brought this action of replevin.

Verdict and judgment went for the plaintiff. Samuel

87 Michigan, 543.
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Manassau did not, by his action of replevin, obtain the

title to the property. The Michigan replevin statute

expressly provides for a return of the property to the

defendant if he so elects. The bond also expressly

provides for a return of the property. These provisions
of the law were idle, if it were the intention to give to

the plaintiff in a replevin suit the absolute right of

disposal of the property. Although the property is

delivered to the plaintiff, still it remains in the custody
of the law, and if judgment be for the defendant he may
recover it by execution if found within the jurisdiction

of the defendant, if not then by replevin,

Vol. V.-6.





CHAPTER XI .

THE SEVENTEENTH SECTION OF THE
STATUTE OF FRAUDS.

SECTION 65. THE RULES AS TO SALE OF GOODS.

The seventeenth section of the statute of frauds,

which has to do purely with the sale of goods, is as

follows : "No contract for the sale of goods, wares or

merchandises for the prices of ten pounds sterling, or

upwards, shall be allowed to be good, except the buyer
shall accept part of the goods so sold, and actually

receive the same, or give something in earnest to bind

the bargain, or in part payment, or that some note or

memorandum in writing of the said bargain be made
and signed by the parties to be charged by such con-

tract, or their agents thereunto lawfully authorized."

This part of the statute of frauds has been enacted in

nearly all the States of the Union, Illinois, Ohio,

Delaware, Kansas, Texas, Virginia, and Pennsylvania

being exceptions.

The original English statute became a law in

1677, and its passage and authorship is credited for

the most part to Lords Hale and Nottingham.

SECTION 66. CONTRACTS WITHIN THE STATUTE.

Broadly speaking, this section of the statute

includes all contracts for the sale of goods for the

price specified. The term sale being understood in its

ordinary meaning, that is, a transfer of the property

rights in goods. The statute is also held to apply to

executory contracts of sale as well.
1

It includes also

1 Brown vs. Farmer's L. & T.

Assn., 117 N. Y., 266.
83
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the sale of goods by auction,
2 and likewise the transfer

of goods by barter and exchange;
3 a sale of a part inter-

est is also included as within the statute. The value

of the goods may not have been determined at the

time of sale owing to the fact that the quantity re-

mained indeterminable, the price eventually deter-

mined upon, will then control, in determining whether

they are within the statute, or, whether the price

as eventually shown is not sufficient to bring them
within the statute.

4 Where a number of articles are

bought, the aggregate value of which exceeds the

necessary statute price, the contract is within the

statute.
5

A contract of sale is none the less within the

statute, because there is incorporated in the contract

ancillary agreements which are not within the statute.
8

In the case cited the court decided that a contract for

the sale of a mare, was not taken out of the statute,

because of an agreement for the feeding of the mare and

another mare, which was not included in the sale.

SECTION 67. WHAT is INCLUDED IN TERMS, GOODS,
WARES AND MERCHANDISES.

The original idea is, that the words, include all

kinds of corporeal movable property, and the English
decisions held that the statute did not apply to incor-

poreal rights and property such as stocks, and shares,

etc.
7 The English rule has been followed in part in

the United States,
8 but the majority of the decisions

are to the contrary, the Massachusetts court, for

instance, has decided that a sale of promissory notes

3 Davis vs. Rowell, 2 Pick. (Mass.),
8 Jenness vs. Wendell, 51 N. H., 63.

64. fl Harman vs. Reeve, 18 C. B., 587.
3
Dowling vs. McKenny, 124 Mass.,

7
Tempest vs. Kilner, 3 C. B., 249;

478. Duncroft vs. Albrecht, 3 M.
4
Carpenter vs. Galloway, 73 Ind., & W., 422.

418. 8 Vauter vs. Griffin, 40 Ind., 593.
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is within the statute,
9
as is also the sale of shares in a

manufacturing corporation,
10 and the Maryland and

Connecticut courts have held the same. The Maine

court has held a sale of bank notes is within the stat-

ute.
11 So it may be said that the term, goods, wares

and merchandise, includes both corporeal and in a

qualified sense at least, incorporeal personal property,

according to the general rule in the United States.

SECTION 68. ACCEPTANCE AND RECEIPT OF THE GOODS.

Lord Blackburn has used the following language
in commenting on the clause of the statute, in reference

to receipt of part of the goods and acceptance :

l ' The

receipt of part of the goods is the taking possession
of them. When the seller gives to the buyer the

actual control of the goods, and the buyer accepts
such control he has actually received them. Such a

receipt is often evidence of an acceptance, but it is

not the same thing; indeed the receipt by the buyer

may be, and often is, for the very purpose of seeing

whether he will accept or not. If goods of a particular

description are ordered to be sent by the carrier, the

buyer must in every case receive the package to see

whether it answers his order or not; it may even be

reasonable to try part of the goods by using them
;
but

though this is a very actual receipt it is no acceptance,

so long as the buyer can consistently object to the

goods as not answering his order. It follows from

this, that a receipt of the goods by a carrier, or on

board ship, though a sufficient delivery to the pur-

chaser is not an acceptance by him so as to bind the

contract, for the carrier, if he be an agent to receive, is

clearly not one to accept the goods."
12 To satisfy

Baldwin vs. Williams, 3 Met. ,367.
ll Gooch vs. Holmes, 41 Me., 523.

w Tisdale vs. Harris, 20 Pick. 9.
12 Blackburn on Sales, 22, 23.
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the statute, the acceptance by the vendee, should be

made with the intention of taking possession of the

goods of the owner.13

It will be seen that delivery, or mere possession by
the vendee, is not enough. Acceptance need not be

by the vendee in person, however, but may be made

by his duly authorized agent. It will also be seen

that the vendee has the right of time, for making
examination of the goods, and the right of rejecting

same, if not in accordance with his order.

The acceptance may never take place, because

one of the party may make a disaffirmance of the

contract, either with or without just cause, before the

acceptance is made, and while the contract is still

unenforceable because of the statute.
14

The acceptance need not be made expressly, it

may be inferred from the acts or conduct of the buyer
in reference to the goods, either by the buyer's act in re-

taining the goods, for an unreasonable length of time

after their receipt, without giving notice to the seller of

an intention not to accept,
15 or by conduct before or

after the receipt of the goods, that would be incon-

sistent with the ownership of the seller.
16 Where the

goods at the time of the sale are in the hands of a third

party, the statute is satisfied, where the third party
attorns to the buyer, the seller giving his assent

thereto, the third person then holding the goods as

bailee of the buyer.
17

Receipt of the goods need not necessarily precede

acceptance, nor is it necessary that receipt and ac-

ceptance be contemporaneous. Acceptance may be

18
Knight vs. Mann, 118 Mass., 143. w Beaumont vs. Brengeri, 5 C. B.,

14 Remick vs. Sanford, 120 Mass., 301.

309. " Boardman vs. Spooner, 13 Allen,
"

Taylor vs. Smith, 2 Q. B., 71. 353.
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made before actual receipt, as where the goods are

examined, at the seller's place of business and there

accepted, and the seller thereafter delivers them to

the buyer by the orders of the latter.

SECTION 69. CONTRACTS FOR THE SALE OF GOODS TO

BE MANUFACTURED.

The statute does not contemplate, as being in-

cluded in its terms, contracts for the sale of things to

be manufactured by the seller, but look upon such a

contract as one for work and labor only.
18

This rule, as stated, is subject to many qualifica-

tions and is hedged in by many rules of exception, so

that it may be said there is no general rule on the

subject, but the question always is this, is the contract

under the circumstances of the case, to be considered

a sale or one for work and labor to be performed upon
the material of which the goods are to be made. There

are three doctrines on this point, which may be invoked

to determine the meaning to be given the words in the

statute, called respectively, the English rule, the

Massachusetts rule, and the New York rule. The

English rule is stated in the now famous case of Lee

vs. Griffin,
19

by Judge Blackburn, as follows: "If the

contract be such that it will result in the sale of a

chattel, then it will constitute a sale, but if the work

and labor be bestowed in such a manner, as that the

result would not be anything which could properly be

said to be the subject of a sale, the action is for work

and labor.
"

The rule would not include the case where work
is done upon goods of another, or even materials

supplied or added to the goods of another. The Eng-
lish rule make a special point upon the fact as to

18 Brown vs. Allen, 35 Iowa, 306. I. B. & S., 272.
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whether the thing bargained for, can be regarded as

a thing capable of sale by the professed seller at the

time of delivery, disregarding the fact whether they
are in existence, at the time the contract is made
or not.

The Massachusetts rule puts special force on the

question whether the goods can at the time named for

delivery, be regarded as goods, wares, and merchandise,
in the sense of being goods subject to be made market-

able, by the manufacturer, and likewise disregards the

fact as to whether or not the goods are in existence at

the time the contract is made. This test mainly, is

then, whether the manufacturer produces the article

in the general course of his business.
20 This rule is

the one generally adopted throughout the United

States.

The New York rule makes it necessary that there

be a completed contract of sale at the time the contract

is made. Therefore if the goods are not in existence

as a whole at the time of the contract, but are goods
which the manufacturer is to produce or prepare in

the future, then the contract is not deemed to be a

contract of sale,
21

Many courts lay special stress on, whether the

goods are to be produced on special order requiring

personal work and particular skill, or are to be produced
in the usual course of the manufacturer's business, if

the latter they deem it a sale, but the former they
do not deem to be within the statute, but rather a

contract for work and labor on the thing produced.

SECTION 70. PART PAYMENT OR EARNEST MONEY.

If the parties have made no written memorandum
*> Gardner vs. Binney, 115 Mass.,

Z1 Cooke vs. Milliard, 65 N. Y., 352.

450.
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of the sale, then the statute requires payment for

goods, or part payment, or the giving of something
in earnest to bind the bargain.

A mere promise to pay something in earnest to

bind the bargain, is not sufficient,
22

there must be an

actual paying or delivery of the money, or thing, that

alone constitutes part payment.
Some state statutes require this part payment or

earnest money, to be made at the time the contract

is entered into, but under the old English statute,

payment might be made at the time of making the

contract, or thereafter. Part payment may be made
in anything of money value,

23 and no particular

amount is required.

In New York and in certain other states, the

words, "in earnest to bind the bargain" do not

appear in the statute.

SECTION 71. THE MEMORANDUM.

If the sale is within the 17th section of the statute

of frauds, and the goods have not been receipted for

and accepted, or the goods have not been paid for, in

whole or in part, then the statute requires as an alter-

native, that there be made a memorandum of the sale,

signed by the parties to be charged by such contracts,

otherwise the contract will not be enforceable. This

memorandum must be in existence at least some time

before suit is instituted, but the law does not require

that it be made at the time of the making of the con-

tract, except in the case of the sales of auctioneers. The

Statute, however, requires only the existence of the

making of the memorandum of the sale, it does not

require a delivery of it between the parties. The
memorandum itself, may consist of any informal

Artcher vs. Zeh, 5 Hill, 200. Edgerton vs. Hodge, 41 Vt., 676.
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writing, it may consist of a number of different papers,
or the writings of a correspondence, provided the

papers taken all together constitute a single, connected,
consistent writing.

24 The writing should be sufficient

to identify the parties thereto; it should also describe

the goods sold and the price to be paid, if that has been

agreed upon. It should also show all the remaining
material terms of the contract.

Where the sale is not to be for cash, the memoran-
dum should properly state the terms of credit as given.

In one case a part of the purchase price was to be se-

cured by a mortgage to contain a clause authorizing the

release of lots on payment of the valuation, but the

memorandum did not show the valuation; it was held

to be insufficient.
25 The time and place of delivery, if

agreed upon, are a material part of the contract, and

therefore should be stated in the memorandum of

sale. The memorandum properly should state the

consideration for the contract, but this is sometimes

excused by the statute, and by some courts is deemed
not essential. The memorandum in any event should

show such an agreement as would import a sale and

contain all the essential parts of a bargain.
26

SECTION 72. THE SIGNING OF THE MEMORANDUM.

The English statute says that the memorandum
shall be signed by the parties to be charged thereby,

but the language of the statute in the United States

is usually that the memorandum shall be signed by
the party to be charged thereby. The general holding,

in this country, at least, has been that the memoran-

dum need only be signed by the party against whom
it is to be enforced and not by both the parties to the

84 Ryan vs. United States, 136 U. Wardell vs.Williams, 62 Mich., 50.

&., 68.
K Redus vs. Holcomb, 27 S. R., 524.
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contract.
27 But it has been held, that in the case

where the contract consists of mutual promises, that

both parties must sign, and that unless both parties

do sign, the contract would not be binding because of

the lack of the element of mutuality.
28

The signing may consist of the writing out the name
of the person in part, or in full, or it may be by mark, or

it may be by any sign that the person to be bound on

the contract has used, with the intention of binding him-

self on the contract. A signature made with a rubber

stamp, a printed signature, or the use of the mere
initials of the party charged, or the use of a name

adopted by the person, or the name that he is known

usually by, would suffice as the signature of the party.

Signing need not ordinarily be at the end of the mem-
orandum, but may be at the beginning, or in the body
of the note or memorandum, if put there with the

intention of signing the contract. Where the statute,

however, requires that the party to be charged on the

contract should subscribe his name, a signing at the

end alone would be sufficient.

The statute makes a special provision for a signing

by the agent, provided he is lawfully authorized to

sign by his principal. It seems that the authority
for the purpose of binding the principal, on the con-

tract under the 17th section of the Statute of Frauds,

may be conferred, either expressly or impliedly or

where one assumes to act as agent without authority,
his act may be subsequently ratified, so as to make it

the principal's.
29

Where the signing is by an auctioneer at an auction

sale, this binds the purchaser, for the auctioneer is the
17 Perkins vs. Hadsell, 50 111., 216. M Hawkins vs. Chase, 19 Pick
28 Wilkinson vs. Heaven rich. 58 (Mass.), 502.

Mich., 574
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agent of the purchaser for the purpose of entering his

name as soon as the bid is made. The law, however,

requires that the auctioneer sign the name of the pur-
chaser to the memorandum of sale. This signing must

be done at the time and place of the sale of the par-
ticular thing, knocked down to the bidder. This alone

satisfies the statute. Before the sale, the auctioneer

is the agent of the seller, but becomes the agent of the

buyer as soon as the bid is accepted, for the purpose
of completing the sale.
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CHAPTER I .

DEFINITION AND HISTORY OF BAILMENTS.

SECTION 1. DEFINITIONS.

A Bailment is the delivery of goods for some pur-

pose, upon a contract, expressed or implied, that after

the purpose has been fulfilled they shall be redelivered

to the bailor, or otherwise dealt with according to his

directions, or kept till he reclaim them. 1

The famous writer on Bailments, Sir William

Jones, gives two definitions: "A delivery of goods
on a condition, express or implied, that they shall be

restored by the bailee to the bailor, or according to his

directions as soon as they purpose for which they are

balied shall be answered." 2

And, "A delivery of

goods in trust, on a contract, expressed or implied,

that the trust shall be duly executed and the goods
redelivered as soon as the time or use for which they
were bailed shall have elapsed or be performed."

3

Blackstone's definition is as follows: "Bailment,
from the French bailor, to deliver, is a delivery of

goods in trust, upon a contract, express or implied,

that the trust shall be faithfully executed on the part
of the bailee."

4

SECTION 2. INFLUENCE OF THE ROMAN LAW RELA-

TIVE TO BAILMENTS UPON THE COMMON LAW.

Bailments first began to become an important

subject of litigation in England during the period when
the Roman law or civil law was exerting its greatest
1

Stephen's Com., bk. 2, pt. 2, c. 5,
3 Jones on Bailments, 117.

p. 80. * 2 Blackstone's Commentaries,
* Jones on Bailments, 1. 451.

95
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influence upon the jurisprudence of England. As
bailment law in Rome was well defined, early English

legal writers on the subject were greatly influenced by
the Civil law and adopted the Roman division which

was a mere catalogue rather than a scientific classifica-

tion.
5

SECTION 3. CLASSES OF BAILMENTS RECOGNIZED BY
THE ROMAN LAW.

The following classes of Bailments were recog-

nized under the Roman law :

(1) Depositum.

(2) Mandatum.

(3) Commodatum.

(4) Pignus.

(5) Locatio.

(6) Mutuum.

(1) A depositum was a gratuitous bailment of

goods for custody or safe keeping.

(2) A mandatum was a bailment of goods for the

performance of some service upon them by the bailee

gratuitously.

(3) A commodatum was a gratuitous loan of a

chattel for the use of the bailee gratis.

(4) A pignus or pledge was a bailment to secure

the performance of an obligation, with power of sale

in case of default.

(5) A locatio was a hiring of a chattel. This

class was subdivided into (a) locatio rei or the hired

use of a thing; (b) locatio operis, or hired services of

various kinds about the thing. This, in turn, was

again subdivided into locatio custodiae, or the hired

custody of a thing; locatio operis faciendi, or the hired

6 Goddard on Bailments, Sec. 12. See writings of Bracton, Lord Holt and
Sir William Jones.
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services upon a thing, and locatio operis mercium

vehendarum, or the hired carriage of the thing.

(6) Mutuum was the loan of a consumable article

to be consumed and returned in kind. Under the

common law such a transaction constitutes a sale.

SECTION 4. THE ORIGIN OF THE COMMON LAW SYS-

TEM OF CLASSIFICATION OF BAILMENTS.

The origin of the common law system of classifica-

tion of bailments to be found in the seventeenth century
in the famous decision in the case of Coggs vs. Bernard. 8

As this case is the foundation upon which the whole

modern law of Bailments has been built up, the report
of the case is given in full in the next chapter.
6 2 Ld. Raymond, 909.

Vol.V 7.





CHAPTER II.

COGGS VS. BERNARD.

SECTION 5. COGGS vs. BERNARD. 1

(Case is given on following pages.)

"In an action upon the case, the plaintiff declared,

quo cum Bernard the defendant, the 10th of November,
13 Will., 3, &c., assumpsisset, salvo et secure elevare

Anglice, to take up several hogsheads of brandy then

in a certain celler in D. et salvo et secure deponere,

Anglice to lay them down again in a certain other cellar

in Water-lane
;
the said defendant and his servants and

agents, tarn negligenter et improvide, put them down

again into the said other cellar, quod per defectum
curae ipsius the defendant, his servants and agents,

one of the casks was staved, and a great quantity of

brandy, viz., so many gallons of Brandy, was spilt.

After not guilty pleaded, and a verdict for the plaintiff,

there was a motion in arrest of judgment, for that it

was not alleged in the declaration of the defendant

was a common porter, nor averred that he had any-

thing for his pains. And the case being thought to be

a case of great consequence, it was this day argued
seriatim by the whole court.

"Gould, J. I think this is a good declaration.

The objection that has been made is, because there is

not any consideration laid. But I think it is good
either way ;

and that any man that undertakes to carry

goods, is liable to an action, be he a common carrier,

or whatever he is, if through his neglect they are lost,

1 2 Ld. Raymond, 909.
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or come to any damage; and if a premium be laid to be

given, then it is without question so. The reason of

the action is, the particular trust reposed in the de-

fendant, to which he has concurred by his assumption,
and in the executing which he has miscarried by his

neglect. But if a man undertakes to build a house,

without anything to be had for his pains, an action

will not lie for non-performance, because it is nudum

pactum. So it is the 3 Hen., 6, 36. So if goods are

deposited with a friend and are stolen from him, no

action will lie. 29 Ass., 28. But there will be a

difference in that case upon the evidence, how the

matter appears; if they were stolen by reason of a base

neglect in the bailee, the trust will not save him from

an action; otherwise if there be no gross neglect. So

is Doct. et Stud., 129, upon that difference. The same

difference is, where he comes to goods by rinding.

Doct. et Stud., ubi supra. Ow., 141. But if a man
takes upon him expressly to do such a fact safely and

securely, if the thing come to any damage by his mis-

carriage, an action will lie against him. If it be only
a general bailment, the bailee will not be chargeable,

without a gross neglect. So is Keilw., 160. 2 Hen.,

7, 11. 22 Ass., 41. 1 R., 10. Bro. Action, sur le

case, 78. Southcote's case is a hard case indeed, to

oblige all men that take goods to keep to a special

acceptance, that they will keep them as safe as they
would their own, which is a thing no man living that

is not a lawyer could think of; and indeed it appears

by the report of that case in Cro. Eliz., 815, that it was

adjudged by two judges only, viz. : Gawdy and Clench.

But in 1 Vent., 121, there is a breach assigned upon a

bond conditioned to give a true account, that the de-

fendant had not accounted for 30; the defendant
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showed that he locked the money up in his master's

warehouse, and it was stolen from thence, and that it

was held to be a good account. But when a man un-

dertakes especially to do a thing, it is not hard to

charge him for his neglect, because he has the goods
committed to his custody upon those terms.

"Powys, J., agreed upon the neglect.

"Powell, J. The doubt is because it is not men-
tioned in the declaration that the defendant had any-

thing for his pains, nor that he was a common porter,

which of itself imports a hire and that he is to be paid
for his pains. So that the question is, whether an

action will lie against a man for doing the office of a

friend, when there is not any particular neglect shown?

And I hold an action will lie as this case is. And in

order to make it out, I shall first show that there are

great authorities for me, and none against me; and

then secondly: I shall show the reason and gist of

this action; and then thirdly, I shall consider South-

cote's case.

'Those authorities in the Register, 110 a. b. of

the pipe of wine, and the cure of the horse, are in

point; and there can be no answer given them, but

that they are writs which are framed short. But a

writ upon the case must mention everything that is

material in the case; and nothing that is to be added
to it in the count, but the time and such other circum-

stances. But even that objection is answered by
East. Entr., 13, c., where there is a declaration so gen-
eral. The year-books are full in this point. 43 Edw.,

3, 33, a, there is no particular act shown; there, indeed,
the weight is laid upon the neglect than the contract.

But in 48 Edw., 3, 6, and in 19 Hen., 6, 49, there the

action is held to lie upon the undertaking, and that
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without that it would not lie; and, therefore, the un-

dertaking is held to be the matter traversable, and a

writ is quashed for want of laying a place of the under-

taking. 2 Hen., 7, 11. 7 Hen., 4, 14. These cases are

all in point, and the action adjudged to lie upon the

undertaking.
"Now to give the reason of these cases, the gist

of these actions is the undertaking. The party's

special assumpsit and undertaking obliges him so to

do the thing, that the bailor comes to no damage by
his neglect. And the bailee in this case shall answer

accidents, as if the goods are stolen; but not such

accidents and casualties as happen by the act of God,
as fire, tempest, etc. So it is 1 Jones, 179, Palm., 548;
for the bailee is not bound upon any undertaking

against the act of God. Justice Jones, in that case,

puts the case of the 22 Ass., where the ferryman
overloaded the boat. There is no authority, I confess,

in that case; for the action there is founded upon the

ferryman's act, viz., the overloading the boat. But it

would not have lain, says he, without that act; because

the ferryman, notwithstanding his undertaking, was

not bound to answer for storms. But that act would

charge him without any undertaking, because it was
his own wrong to overlade the boat. But bailees are

chargeable in case of other accidents, because they
have a remedy against the wrong-doers: and in case

the goods are stolen from him, an appeal of robbery
will lie, wherein he may recover the goods, which

cannot be had against enemies, in case they are

plundered by them; and therefore in that case he

shall not be answerable. But it is objected, that here

is no consideration to ground the action upon. But
as to this, the difference is between being obliged to do
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the thing and answering for things which he has taken

into his custody upon such an undertaking. An
action indeed will not lie for not doing the thing, for

want of a sufficient consideration
;
but yet if the bailee

will take the goods into his custody, he shall be answer-

able for them, for the taking the goods into his custody
is his own act. And this action is founded upon the

warranty, upon which I have been contented to trust

you with the goods, which without such a warranty I

would not have done. And a man may warrant a

thing without any consideration. And therefore when
I have reposed a trust in you upon your undertaking,
if I suffer, when I have so relied upon you, I shall have

my action. Like the case of the Countess of Salop.

An action will not lie against a tenant at will generally,

if the house is burnt down; but if the action had been

founded upon a special undertaking, as that in consid-

eration the lessor would let him live in the house, he

promised to deliver up the house to him again in as

good repair as it was then, the action would have lain

upon that special undertaking. But there the action

was laid generally.

3. "Southcote's case is a strong authority; and

the reason of it comes home to this, because the general
bailment is there taken to be an undertaking to deliver

the goods at all events, and so the judgment is founded

upon the undertaking. But I cannot think that a

general bailment is an undertaking to keep the goods

safely at all events: that is hard. Coke reports the

case upon that reason; but makes a difference, where

a man undertakes a case specially, to keep goods as he

will keep his own. Let us consider the reason of the

case: for nothing is law that is not reason. Upon
consideration of the authorities there cited, I find no
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such difference. In Edw. 4, 40, b, there is such an

opinion by Danby. The case in 3 Hen. 7, 4, was of a

special bailment, so that that case cannot go very far

in the matter. 6 Hen., 7, 12, there is such an opinion

by the by. And this is all the foundation of South-

cote's case. But there are cases there cited, which

are stronger against it, as Hen., 7, 26, 29 Ass., 28, the

case of a pawn. My Lord Coke would distinguish that

case of a pawn from a bailment, because the pawnee
has a special property in the pawn; but that will

make no difference, because he has a special property
in the thing bailed to him to keep. 8 Edw., 2, Fitzh.

Detinue, 59, the case of goods bailed to a man, locked

up in a chest and stolen; and for the reason of that

case, sure it would be hard that a man that takes goods
into his custody to keep for a friend, purely out of

kindness to his friend, should be chargeable at all

events. But then it is answered to that, that the

bailee might take them specially. There are many
lawyers do not know that difference; or however it

may be with them, half mankind never heard of it.

So, for these reasons, I think a general bailment is

not, nor cannot be taken to be, a special undertaking
to keep the goods bailed safely against all events. But

if a man does undertake specially to keep goods safely,

that is a warranty, and will oblige the bailee to keep
them safely against perils, where he has his remedy

over, but not against such where he has no remedy
over.

"Holt, C. J. The case is shortly this. This

defendant undertakes to remove goods from one cellar

to another, and there lay them down safely; and he

managed them so negligently, that for want of care in

him some of the goods were spoiled. Upon not guilty
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pleaded, there has been a verdict for the plaintiff, and

that upon full evidence, the cause being tried before

me at Guildhall. There has been a motion in arrest of

judgment, that the declaration is insufficient because the

defendant is neither laid to be a common porter, nor

that he is to have any reward for his labor, so that the

defendant is not chargeable by his trade, and a private

person cannot be charged in an action without a reward.

"I have had a great consideration of this case;

and because some of the books make the action lie

upon the reward, and some upon the promise, at first

I made a great question whether this declaration was

good. But upon consideration, as this declaration is,

I think the action will well lie. In order to show the

goods upon which a man shall be charged with goods

put into his custody, I must show the several sorts of

bailments. The first sort of bailment is, a bare naked

bailment of goods, delivered by one man to another

to keep for the use of the bailor; and this I call a

depositum, and it is that sort of bailment which is

mentioned in Southcote's case. The second sort is,

when goods or chattels that are useful are lent to a

friend gratis, to be used by him; and this is called

commodatum, because the thing is restored in specie.

The third sort is, when goods are left with the bailee

to be used by him for hire; this is called locatio et

conductio, and the lender is called locator, and the

borrower conductor. The fourth sort is, when goods or

chattels are delivered to another as a pawn, to be a

security to him for money borrowed of him by the

bailor; and this is called in Latin, vadium, and in

English, a pawn, or pledge. The fifth sort is when

goods or chattels are delivered to be carried, or some-

thing is to be done about them for a reward to be paid
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by the person who delivers them to the bailee, who is

to do the thing about them. The sixth sort is when

there is a delivery of goods or chattels to somebody
who is to carry them, or do something about them

gratis, without any reward for his work or car-

riage, which is this present case. I mention these

things, not so much that they are all of them necessary
in order to maintain the proposition which is to be

proved, as to clear the reason of the obligation which

is upon persons in cases of trust.

2. "As to the first sort, where a man takes goods
in his custody to keep for the use of the bailor, I shall

consider for what things such a bailee is answerable.

He is not answerable if they are stolen without any
fault in hun, neither will a common neglect make him

chargeable, but he must be guilty of some gross neglect.

There is, I confess, a great authority against me; where

it is held, that a general delivery will charge the bailee

to answer for the goods if they are stolen, unless the

goods are specially accepted to keep them only as you
will keep your own. But my Lord Coke has improved
the case in his report of it; for he will have it, that

there is no difference between a special acceptance to

keep safely, and an acceptance generally to keep. But
there is no reason nor justice, in such a case of a general

bailment, and where the bailee is not to have any
reward, but keeps the goods merely for the use of the

bailor, to charge him without some fault in him. For

if he keeps the goods in such a case with an ordinary

care, he has performed the trust reposed in him. But

according to this doctrine the bailee must answer for

the wrongs of other people, which he is not, nor cannot

be, sufficiently armed against. If the law be so, there

must be some just and honest reason for it, or else
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some universal settled rule of law upon wnich it is

grounded; and therefore it is incumbent upon them
that to advance this doctrine, to show an undisturbed

rule and practice of the law according to this position.

But to show that the tenor of the law was always

otherwise, I shall give a history of the authorities in

the books in this matter, and by them show that there

never was any such resolution given before South-

worth's case. The 29 Ass., 28, is the first case in the

books upon that learning; and there the opinion is

that the bailee is not chargeable if the goods are stole.

As for 8 Edw., 2 Fitzh. Detinue, 59, where the goods
were locked in a chest, and left with the bailee, and

the owner took away the key, and the goods were

stolen, it was held that the bailee should answer for

the goods; that case they say differs because the bailor

did not trust the bailee with them. But I cannot see

the reason of that difference, nor why the bailee should

not be charged with goods in a chest, as well as with

goods out of a chest; for the bailee has as little power
over them, when they are out of a chest, as to any
benefit he might have by them, as when they are in a

chest; and he has a great power to defend them in one

case as in the other. The case of 9 Edw., 4, 40 b, was a

debate at bar; for Danby was but a counsel then,

though he had been chief justice in the beginning of

Ed., 4, yet he was removed and restored again upon
the restitution of Hen., 6, as appears by Dugdale's
Chronica Series. So that what he said cannot be

taken to be any authority, for he spoke only for his

client; and Genny for his client, said the contrary.

The case in 3 Hen., 7, 4, is but a sudden opinion, and

that by half the court; and yet that is the only ground
for this opinion of my Lord Coke, which besides he
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has improved. But the practice has been always at

Guildhall, to disallow that to be a sufficient evidence to

charge the bailee. And it was practiced so before my
time, all Chief Justice Pemberton's time, and ever

since, against the opinion of that case. When I read

Southcote's case heretofore I was not so discerning as

my brother Powys tells us he was, to disallow that case

at first; and came not to be of this opinion till I had

well considered and digested that matter. Though I

must confess, reason is strong against the case, to charge
a man for doing such a friendly act for his friend; but

so far is the law from being unreasonable, that such a

bailee is the least chargeable for neglect of any. For

if he keeps the goods bailed to him but not chargeable
for them, for the keeping them as he keeps his own is

an argument for his honesty. A fortiori, he shall not

be charged where they are stolen without any neglect
in him. Agreeable to this is Bracton, lib., 3, c. 2, 99, b.
(

Is apud quern res deponitur, re obligatur, et de ea re,

quam accepit, restituenda tenetur, et etiam ad id, si

quid in re deposita dole commiserit; cupae autem nomine

non tenetur, solicit desidiae vel negligentiae; fatuitati

hoc debet imputare.' As suppose the bailee is an

idle, careless, drunken fellow, and comes home

drunk, and leaves all his doors open, and by reason

thereof the goods happen to be stolen and his own; yet
he shall not be charged, because it is the bailor's own

folly to trust such an idle fellow. So that this sort of

bailee is the least responsible for neglects, and under

the least obligation of any one, being bound to no

other care of the bailed goods than he takes of his own.

This Bracton I have cited is, I confess, an old author;
but in this his doctrine is agreeable to reason, and to

what the law is in other countries. The civil law is
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so as you have it in Justinian's Inst., lib. 3, tit. 15.

There the law goes further; for there it is said: 'Ex

eo solo tenetur, si quid dolo commiserit; culpae autem

nomine, id est, desidiae ac negligentiae, non tenetur.

Itaque securus est qui parum diligenter custoditam

rent furto amiserit, quia qui negligenti amico rem

custodiendam tradit, non ei, sed suae facilitati, im-

putare debet.' So that such a bailee is not charge-
able without an apparent gross neglect. And if there

is such a gross neglect, it is looked upon as an evidence

of fraud. Nay, suppose the bailee undertakes safely

and securely to keep the goods in express words: yet
even that would not charge him with all sorts of

neglects; for if such a promise were put into writing,

it would not charge so far even then. Hob., 34, a

covenant, that the covenantee shall have, occupy and

enjoy certain lands, does not bind against the acts of

wrong-doers, 3 Cro., 214, Ace., 2 Cro., 425, ace., upon
a promise for quiet enjoyment. And if a promise will

not charge a man against wrong-doers, when put in

writing, it is hard it should do it more so when spoken.
Doct. and Stud., 130, is in point, that though a bailee

do promise to re-deliver goods safely, yet, if he have

nothing for the keeping of them, he will not be answer-

able for the acts of a wrong-doer. So that there is

neither sufficient reason nor authority to support the

opinion in Southcote's case. If the bailee be guilty

of gross negligence, he will be chargeable, but not for

any ordinary neglect.

"As to the second sort of bailment, viz., commo-

datum, or lending gratis, the borrower is bound to the

strictest care and diligence to keep the goods, so as

to restore them back again to the lender; because the

bailee has a benefit by the use of them, so as if the
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bailee be guilty of the least neglect he will be answer-

able: as if a man should lend another a horse to go

westward, or for a month; if the bailee go northward,
or keep the horse above a month, the bailee will be

chargeable; because he has made use of the horse

contrary to the trust he was lent to him under; and it

may be if the horse had been used no otherwise than

he was lent, that accident would not have befallen

him. This is mentioned in Bracton, ubi supra: his

words are: 'is autem cui res aliqua utenda datur, re

obligatur, quae commodate est, sed magna differentia

est inter mutuum et commodatum; quia is qui rem

mutuam accepit, ipsam restituendam tenetur, vel

ejus pretium, si forte incendio, ruina, naufragio, aut

latronum vel hostium incursu, consumpta fuerit, vel

deperdita, subtracta vel oblata. Et qui rem utendam

accepit,
non sufficit ad rei custodiam, quod talem dili-

gentiam adhibeat, qualem suis rebus propriis adhi-

bere solet, si alias cum diligentius potuit custodire; ad

vim autem majorem, vel casus fortuitos non tenetur

quis, nisi culpa sua intervenerit. Ut si rem sibi com-

modatam domi, secum detulerit cum peregre profectus

fuerit, et illam incursu hostium vel praedonum, vel

naufragio, amiserit, non est dubium quin ad rei resti-

tutionem teneatur.' I cite this author, though I

confess he is an old one, because his opinion is reason-

able, and very much to my present purpose, and there

is no authority in the law to the contrary. But if the

bailee put his horse in the stable, and he were stolen

from thence, the bailee shall not be answerable for

him. But if he or his servant leave the house or stable

doors open, and the thieves take the opportunity of

that and steal the horse, he will be chargeable, because

the neglect gave the thieves the occasion to steal the
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horse. Bracton says, the bailee must use the utmost

care; but yet he shall not be chargeable, where there

is such a force as he cannot resist.

"As to the third sort of bailment, scilicet locatio,

or lending for hire, in this case the bailee is also bound
to take the utmost care, and to return the goods when
the time of hiring is expired. And here again I must
recur to my old author, fol. 62, b. : 'Qui pro usu vesti-

mentorum auri vel argenti, vel alterius ornamenti,

vel jumenti, mercedem dederit vel promiserit, tails

ab eo desideratur custodia, qualem diligentissimus

paterfamilias suis rebus adhibiet, quam si praestiterit

et rem aliquo casu amiserit, ad rem restituendam non

tenebitur. Nee sufficit aliquem talem diligentiam ad-

hibere, qualem suis rebus propriis adhiberet, nisi talem

adhibuerit, de qua superius dictum est. From whence

it appears, that if the goods are let out for a reward,

the hirer is bound to the utmost diligence, such as the

most diligent father of a family uses; and if he uses

that, he shall be discharged. But every man, how

diligent soever he be, being liable to the accident of

robbers, though a diligent man is not so liable as a

careless man, the bailee shall not be answerable in this

case, if the goods are stolen.

"As to the fourth sort of bailment, viz., vadium,
or a pawn, in this I shall consider two things: first,

what property the pawnee has in the pawn or pledge;

and, secondly, for what neglects he shall make satis-

faction. As to the first, he has a special property, for

the pawn is a securing to the pawnee, that he shall be

repaid his debt, and to compel the pawnor to pay him.

But if the pawn be such as it will be the worse for using,

the pawnee cannot use it, as clothes, etc., but if it be such

as will never be the worse, as if jewels for the purpose
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were pawned to a lady, she might use them; but then she

must do it at her peril; for whereas, if she keeps them
locked up in her cabinet, if her cabinet shall be broke

open, and the jewels taken from thence, she would be

excused
;

if she wears them abroad, and is there robbed

of them, she will be answerable. And the reason is

because the pawn is in the nature of a deposit, and, as

such, is not liable to be used. And to this effect is

Ow. 123. But if the pawn be of such a nature,

as the pawnee is at any charge about the thing pawned,
to maintain it, as a horse, cow, etc., then the

pawnee may use the horse in a reasonable man-

ner, or milk the cow, etc., in recompense for

the meat. As to the second point, Bracton,

99, b., gives you the answer: 'Creditor, qui pignus

accepit, re obligatur, et ad illam restituendam tenetur;

et cum hujusmodi res in pignus data sit utnusque

gratia, scilicet debitoris, quo magis ei pecunia creder-

etur, et creditoris quo magis et in into sit creditum,

sufficit ad ejus rei custodiam diligentiam exactam ad-

hibere, quam si praestiterit, et rem casu amiserit,

securus esse possit, nee impedietur creditum petere.'

In effect, if a creditor takes a pawn, he is bound to

restore it upon the payment of the debt; but yet it

is sufficient, if the pawnee use true diligence, and he

will be indemnified in so doing, and notwithstanding
the loss, yet he shall restore to the pawnor for his debt.

Agreeable to this is 29 Ass., 28, and Southcote's case is.

But, indeed, the reason given in Southcote's case is,

because the pawnee has a special property in the pawn.
But that is not the reason of the case; and there is

another reason given for it in the book of Assize,

which is indeed the true reason of all these cases, that

the law requires nothing extraordinary of the pawnee,
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but only that he shall use an ordinary care for restoring

the goods. But, indeed, if the money for which the

goods were pawned be tendered to the pawnee before

they are lost, then the pawnee shall be answerable for

them; because the pawnee, by detaining them after

the tender of the money, is a wrong-doer, and it is a

wrongful detainer of the goods, and the special property
of the pawnee is determined. And a man that keeps

goods by wrong, must be answerable for them at all

events; for the detaining of them by him is the reason

of the loss. Upon the same difference as the law is

in the relation to pawns, it will be found to stand in

relation to goods found.

"As to the fifth sort of bailment, viz., a delivery

to carry or otherwise manage, for a reward to be paid
to the bailee, those cases are of two sorts: either a

delivery to one that exercises a public employment,
or a delivery to a private person. First, if it be to a

person of the first sort, and he is to have a reward, he

is bound to answer for the goods at all events. And
this is the case of the common carrier, common hoy-

man, master of a ship, etc.
;
which case of a master of

a ship was first adjudged, 26 Car., 2, in the case of

Mors. vs. Slew, Raym. 220, 1 Vent., 190, 238. The
law charges this person thus entrusted to carry goods,

against all events, but acts of God, and of the enemies

of the king. For though the force be never so great,

as if an irresistible multitude of people should rob him,
nevertheless he is chargeable. And this is a public

establishment, contrived by the policy of the law, for

the safety of all persons, the necessity of whose affairs

obliges them to trust these sorts of persons, that they

may be safe in their ways of dealing; for else these

carriers might have an opportunity of undoing all

Vol. V 8.
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persons that had any dealings with them, by combining
with thieves, etc., and yet doing it in such a clandestine

manner as would not be possible to be discovered.

And this is the reason the law is founded upon that

point. The second sort are bailees, factors and such

like. And though a bailee is to have a reward for his

management, yet he is only to do the best he can;
and if he be robbed, etc., it is a good account. And
the reason of his being a servant is not the thing; for

he is at a distance from his master, and acts at discre-

tion, receiving rents and selling corn, etc. And yet,

if he receives his master's money, and keeps it locked

up with a reasonable care, he shall not be answerable

for it, though it be stolen. But yet this servant is not

a domestic servant, nor under his master's immediate

care. But the true reason of the case is, it would be

unreasonable to charge him with a trust, further than

the nature of the thing puts it in his power to perform
it. But it is allowed in the other cases, by reason of

the necessity of the thing. The same law of a factor.

"As to the sixth sort of bailment, it is to be taken,

that the bailee is to have no reward for his pains, and

yet that by his ill management the goods are spoiled.

Secondly, it is to be understood, that there was a

neglect in the management. But thirdly, if it had

appeared that the mischief happened by any person
that met the cart on the way, the bailee had not been

chargeable. As if a drunken man had come by in the

streets, and had pierced the cask of brandy; in this

case the defendant had not been answerable for it,

because he was to have nothing for his pains. Then
the bailee having undertaken to manage the goods,

and having managed them ill, and so by his neglect a

damage has happened to the bailor, which is the case
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in question, what will you call this? In Bracton, lib.

3, 100, it is called mandatum. It is an obligation
which arises ex mandate. It is what we call in English
an acting by commission. And if a man acts by com-

mission for another gratis, and in the executing his

commission behaves himself negligently, he is answer-

able. Vinnius in his commentaries upon Justinian,

lib. 3, tit. 27, 684, defines mandatum to be contractus

quo aliquid gratuito gerendum committitur et accipi-

tur. This undertaking obliges the undertaker to a

diligent management. Bracton, ubi supra, says, 'Con-

trahitur etiam dbligatio non solum scripto et verbis,

sed et consensu, sicut in contractibus bonae fidei; ui

in emptionibus, venditionibus, locationibus, conduc-

tionibus, societatibus, et mandatis.' I do not find

this word in any other author of our law, besides in

this place in Bracton, which is a full authority, if it

be not thought too old. But it is supported by good
reason and authority.

"The reasons are, first, because in such a case, a

neglect is a deceit to the bailor. For, when he entrusts

the bailee upon his undertaking to be careful, he has

put a fraud upon the plaintiff by being negligent, his

pretence of care being the persuasion that induced

the plaintiff to trust him. And a breach of a trust

undertaken voluntarily will be a good ground for an

action. 1 Roll. Abr., 10, 2 Hen., 7, 11, a strong case

to this matter. There the case was an action against
a man who had undertaken to keep an hundred sheep,
for letting them be drowned by his default. And
there the reason of the judgment is given, because

when the party has taken upon him to keep the sheep,
and after suffers them to perish in his default; inas-

much as he has taken and executed his bargain, and
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has them in his custody, if, after, he does not look to

them, an action lies. For here is his own act, viz.,

his agreement and promise, and that after broke of

his side, that shall give a sufficient cause of action.

"But secondly, it is objected, that there is no con-

sideration to ground this promise upon, and, therefore,

the undertaking is but nudum pactum. But to this

I answer, that the owner 's trusting him with the goods
is a sufficient consideration to oblige him to a careful

management. Indeed, if the agreement had been

executory, to carry these brandies from the one place
to the other such a day, the defendant had not been

bound to carry them. But this is a different case,

for assumpsit does not only signify a future agreement,
but in such a case as this, it signifies an actual entry

upon the thing, and taking the trust upon himself.

And if a man will do that, and miscarries in the per-

formance of his trust, an action will lie against him
for that, though nobody could have compelled him
to do the thing. The 19 Hen., 6, 49, and the other

cases cited by my brothers, show that this is the

difference. But in the 11 Hen., 4, 33, this difference

is clearly put, and that is the only case concerning
this matter, which has not been cited by my brothers.

There the action was brought against a carpenter, for

that he had undertaken to build the plaintiff a house

within such a time, and had not done it, and it was

adjudged the action would not lie. But there the

question was put to the court what if he had built

the house unskilfully? and it is agreed in that case

an action would have lain. There has been a question

made, if I deliver the goods to A, and in consideration

thereof he promises to re-deliver them, if an action

will lie for not re-delivering them; and in Yelv., 4,

judgment was given that the action would lie. But
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that judgment was afterward reversed; and, according
to that reversal, there was judgment afterwards en-

tered for the defendant in the like case. Yelv., 128.

But those cases were grumbled at; and the reversal

of that judgment in Yelv., 4, was said by the judges
to be a bad resolution; and the contrary to that re-

versal was afterwards most solemnly adjudged in 2

Cro., 667., Tr., 21, Jac., 1, in the King's bench, and

that judgment affirmed upon a writ of error. And

yet there is no benefit to the defendant, nor no con-

sideration in that case, but the having the money in

his possession, and being trusted with it, and yet that

was held to be a good consideration. And so a bare

being trusted with another man's goods must be

taken to be a sufficient consideration, if the bailee

once enter upon the trust, and take the goods into his

possession. The declaration in the case of Mors vs.

Slew, was drawn by the greatest drawer in England
in that time; and in that declaration, as it was always
in such cases, it was thought most prudent to put in,

that a reward was to be paid for the carriage. And
so it has been usual to put it in the writ, where the

suit is by original. I have said thus much in this case

because it is of great consequence that the law should

be settled in this point; but I do not know whether I

may have settled it, or may not rather have unsettled

it. But however that happen, I have stirred these

points, which wiser heads in time may settle. And

judgment was given for the plaintiff."

SECTION 6. COMMENT ON DECISION IN COGGS vs.

BERNARD.

The following comments on the case of Coggs vs.

Bernard are selected from the note to this case to

Smith's Leading Cases:
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The case of Coggs vs. Bernard, is one of the most

celebrated ever decided in Westminster Hall, and

justly so, since the elaborate judgment of Lord Holt

contains the first well-ordered exposition of the Eng-
lish law of bailments. The point which the decision

directly involves, viz., that if a man undertake to carry

goods safely, he is responsible for damage sustained

by them in the carriage through his neglect, though
he was not a common carrier and was to have nothing
for the carriage, is now clear law, and forms part of a

general proposition in the law of principal and agent,

which may be stated in the following words, viz.:

The confidence induced by undertaking any service for

another is a sufficient legal consideration to create a

duty in the performance of it. And this proposition

includes cases stronger than that reported in the text.

For there Bernard had undertaken to lay the goods
down safely, whereby he introduced a special term

into his contract; for it will be seen from the judgments,

particularly Lord Holt's, that notwithstanding what
was said by Lord Coke in Southcote's case, there is a

difference between the effect of a gratuitous under-

taking to keep or carry goods, and a gratuitous under-

taking to keep or carry them safely. But, under the

rule just laid down, a gratuitous and voluntary agent
who has given no special undertaking, though the

degree of his responsibility is greatly inferior to that

of a hired agent, is yet bound not to be guilty of gross

negligence. This proposition is affirmed by several

recent cases. In Wilkinson vs. Coverdale, 1 Esp., 74,

it was alleged that the defendant had undertaken

gratuitously to get a fire-policy renewed for the plaintiff,

but had, in doing so, neglected certain formalities, the

omission of which rendered the policy inoperative.
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Upon its being doubted at Nisi Prius whether an action

would lie under these circumstances, Erskine cited a

MS. note of Mr. J. Buller in Wallace vs. Telfair,

wherein that judge had ruled, under similar circum-

stances, that though there was no consideration for

one party's undertaking to procure an insurance for

another, yet, where a party voluntarily undertook to

do it, and proceeded to carry his undertaking into

effect by getting a policy underwritten, but did it so

negligently or unskilfully that the party could derive

no benefit from it, in that case he should be liable to

an action; in which distinction Lord Kenyon ac-

quiesced. So in Beauchamp vs. Powley, 1 M. & Rob.,

38, where the defendant, a stage-coachman, received

a parcel to carry gratis, and it was lost upon the road,

Lord Tenterden directed the jury to consider whether

there was great negligence on the part of the defendant,
and the jury thinking that there was, found a verdict

against him. So, too, in Doorman vs. Jenkins, 2

Adol. & Ell., 256, in assumpsit against the defendant,
as bailee of money entrusted to him to keep without

reward, it was proved that he had given the following
account of its loss, viz.: that he was a coffee-house

keeper, and had placed the money in his cash-box in

the tap room, which had a bar in it, and was open on

Sunday, though the other parts of his house were not,

and out of which the cash-box was stolen upon a

Sunday. The Lord Chief Justice told the jury that

it did not follow, from the defendant's having lost his

own money at the same time as the plaintiff's, that

he had taken such care of the plaintiff's money as a

reasonable man would ordinarily take of his own; and
he added, that the fact afforded no answer to the action,

if they believed that the loss occurred from gross
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negligence. The jury having found a verdict for the

plaintiff, the court refused to set it aside.

It is clear, from the above decisions, that a gratu-
itous bailee or other agent is chargeable when he has

been guilty of gross negligence; and it is equally clear,

both from the words of the judges in several of the

above cited cases, and also from express decisions,

that for no other kind of negligence will he be liable,

except in the single case which shall by and by be

specified. In Doorman vs. Jenkins, Patteson, J.,

says: "It is agreed on all hands that the defendant

is not liable, unless he has been guilty of gross negli-

gence.
" "The counsel,

"
says Taunton, J., "prop-

erly admitted, that as this bailment was for the benefit

of the bailor, and no remuneration was given to the

bailee, the action could not be maintainable except
in the case of gross negligence.

" In Shields vs. Black-

burne, 1 H. BL, 158, the defendant having received

orders from his correspondent in Madeira to send a

quantity of cut leather thither, employed Goodwin
to execute the order. Goodwin accordingly prepared

it, and sent it, along with a case of leather of the same

description belonging to himself, to the defendant,

who, to save the expense of two entries, voluntarily

and without compensation, by agreement with Good-

win, made one entry of both cases, but entered them

by mistake as wrought leather, instead of dressed

leather, in consequence of which mistake the cases

were both seized; and an action having been brought

by the assignees of Goodwin, who had become bank-

rupt, against the defendant, to recover compensation
for the loss, the general issue was pleaded, and there

was a verdict for the plaintiff, which the court set

aside, and granted a new trial, upon the ground that
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the defendant was not guilty either of gross negligence

or fraud. This case was much remarked upon in

Doorman vs. Jenkins, which it resembled in the cir-

cumstances that the bailee in each case lost property
of his own along with that which had been entrusted

to him. "The case of Shields vs. Blackburne," says

Taunton, J., "created at first some degree of doubt in

our minds. It was said that the court in that case

treated the question as a matter of law, and set aside

the verdict, because the thing charged, viz., the false

description of the leather in the entry, did not

amount to gross negligence, and therefore the jury

had mistaken the law. I do not view the case in that

light. The jury there found that in fact the defendant

had been guilty of negligence, but the court thought

they had drawn a wrong conclusion as to that fact."

In Dartnall vs. Howard, 4 B. & C., 345, the declaration

stated, that in consideration that the plaintiff, at the

request of the defendants, would employ them to lay

out 1,400 in purchasing an annuity, the defendants

promised to perform and fulfill their duty in the prem-

ises, and that they did not perform and fulfill their

duty, but, on the contrary, laid out the money in the

purchase of an annuity on the personal security of

H. M. Goold and Lord Athenry, who were both in

insolvent circumstances. The court, after verdict,

arrested the judgment upon the ground that the de-

fendants appeared to be gratuitous agents, and it was
not averred that they had acted either with negligence
or dishonesty. See, also, Bourne vs. Diggles, 2 Chitt.,

311; and Moore vs. Mogue, Cowp., 480.

From the two classes of cases just enumerated,
it is plain that an unpaid agent is liable for gross negli-

gence, and equally plain that he is liable for nothing
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less. From the latter of these propositions there is,

however, as has been already stated, one exception,
and it is contained in the following words of Lord

Loughborough, when delivering judgment in Shields

vs. Blackburne: "I agree,
"

said his lordship, "with

Sir William Jones, that when a bailee undertakes to

perform a gratuitous act, from which the bailor alone

is to receive benefit, then the bailee is only liable for

gross negligence. But if a man gratuitously under-

takes to do a thing to the best of his skill, when his

situation or profession is such as to imply skill, an

omission of that skill is imputable to him as gross

negligence. If, in this case, a ship-broker or a clerk

in the custom-house, had undertaken to enter the

goods, a wrong entry would in them be gross negli-

gence, because their situation and employment neces-

sarily imply a competent degree of knowledge in mak-

ing such entries.
"

It perhaps may be more correct

to call this a distinction engrafted on the general

doctrine, than an exception from it; since it does not

render any unpaid agent liable for less than gross

negligence; but renders that gross negligence, in some

agents, which would not be so in others.

The case of Coggs vs. Bernard derives most of its

celebrity from the elaborate dissertation upon the

general law of bailments delivered by Lord Holt in

pronouncing judgment. His lordship, as we have

seen, distributes all Bailments into the following six

classes, viz.:

1. Depositum; or a naked bailment of goods, to

be kept for the use of the bailor.

2. Commodatum. Where goods or chattels that

are useful are lent to the bailee gratis, to be used by
him.



COGGS VS. BERNARD. 123

3. Locatio rei. Where goods are lent to the

bailee, to be used by him for hire.

4. Vodium. Pawn.

5. Locatio operis faciendi. Where goods are

delivered to be carried, or something is to be done

about them, for a reward to be paid to the bailee.

6. Mandatum. A delivery of goods to some-

body, who is to carry them, or do something about

them, gratis.

Sir William Jones, in his Treatise on Bailments,

objects to this division; "for," says he, "in truth,

his fifth tort is no more than a branch of the third,

and he might with equal propriety have added a seventh,

since the fifth is capable of another subdivision."

The fifth of the classes enumerated by Lord Holt is,

as we have seen, Locatio operis faciendi, i. e., where

goods are delivered to be carried, or something is to be

done about them for reward to be paid to the bailee.

And this, with due submission to so great an authority

as Sir William Jones, cannot be reasonably treated

as a branch of the third, which is Locatio rei, i. e.,

where goods are lent to the bailee, to be used by him
for hire; for there exists between them this essential

difference, viz., that in cases falling under the third

class, or locatio rei, the reward is paid by the bailee

to the bailor; whereas in cases falling under the fifth

class, or locatio operis faciendi, the reward is always

paid by the bailor to the bailee. It is true that in

Latin both classes are described by the word locatio,

which probably gave rise to Sir William Jones' opinion
that both ought to be included under the same head;
but then in the third class, locatio rei, the word locatio

is used to describe a mode of bailment, viz., by the

hiring of the thing bailed; whereas in the fifth class,
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locatio operis faciendi, the same word locatio is used,

not to describe any mode of bailment, but to signify

the hiring of the man's labour who is to work upon
the thing bailed, that is not hired at all, as it is in

cases falling within the third class. If, indeed, Lord

Holt had been enumerating the different sorts of hir-

ings, not of bailments, he would no doubt, like the

civilians, have classified both locatio rei and locatio

operis under the word hiring, since in one case goods
are hired, and in the other labour. But he was mak-

ing a classification, not of hirings, but of bailments;
and since in cases of locatio rei there is a hiring of the

thing bailed, and in cases of locatio operis no hiring

of the thing bailed, it was impossible to place, with

any degree of propriety, two sorts of bailments under

the same class, one of which is, and the other of which

is not, a bailment by way of hiring. As to the objec-

tion that Lord Holt's fifth class of bailments is capable
of another subdivision, there is no doubt but that it

may be split, not only as Sir W. Jones suggests, into

locatio operis faciendi, where work is to be done upon
the goods, and locatio operis mercium vehendarum,
where they are to be carried, but into as many different

subdivisions as there are different modes of employing
labour upon goods; and, in point of fact, the civilians,

in their division of hirings, enumerate another class, viz.,

locatio custodiae, or the hiring of care to be bestowed

in guarding a thing bailed, which was omitted by Sir

W. Jones. For these reasons, it is submitted that

Lord Holt's classification is the correct one.



CHAPTER III.

COMMON LAW CLASSIFICATION OF BAIL-
MENTS.

SECTION 7. THREE CLASSES OF BAILMENTS.

The modern common law classification of bail-

ments is the three-fold classification set forth in Coggs
vs. Bernard, as follows :

(1) Bailments for the sole benefit of the bailor.

(2) Bailments for the sole benefit of the bailee.

(3) Bailments for mutual benefit.

The first class includes the depositum and the

mandatum of the Roman law classification. The
second class includes the commodatum and the third

class the pignut and the various forms of the locatio.

In bailments of the first class the bailee is only

required to use a slight degree of care, and is only
liable for gross negligence.

In bailments of the second class the bailee is

required to use the highest degree of care, and is liable

for slight negligence.

In bailments of the third class the bailee is required
to use ordinary care, and is liable for ordinary negligence.

Bailments falling under each of these three classes

will be discussed separately in chapters five, six, and

seven respectively. In the meantime, chapter four

will be devoted to the subjects of the creation and

general incidents of the bailment relation.
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CHAPTER IV .

CREATION AND GENERAL INCIDENTS OF THE
BAILMENT RELATION.

SECTION 8. CREATION OF THE BAILMENT RELATION.

A delivery to the bailee, either actual 1 or con-

structive
2

is always necessary in order to constitute

a contract of bailment.

There is an actual delivery where the acts of the

parties show an intention on the one part to make

delivery then and there, and on the other part to accept

delivery then and there.
3

A bailment without delivery is void as against

subsequent bona fide purchasers, and generally as

against creditors. On the other hand, a bailment with

delivery is valid against purchasers and creditors.
4

Delivery of possession is not necessary where the

parties have agreed that the possession of the thing
bailed should remain with the bailor.

5

It is also essential to the creation on a bailment

that the subject matter of the bailment should be

accepted by the bailee.
6

SECTION 9. SUBJECT MATTER OF BAILMENT.

Any kind of personal property may be the subject
of bailment unless otherwise provided by statute; and
1 Samuels vs. McDonald, 33 N. Y. * Sanders vs. Davis, 13 B. Mon.,

Super. Ct., 211; Owens vs. (Ky.), 432. See also Hamilton
Kiniseg, 52 N. C., 245. vs. Wagner, 2 A. K. Marsh.,

1 Ex parte Fitz, 2 Lowell (U. S.), (Ky.), 331.

519; 9 Fed. Gas., No. 4,837; Collin's Appeal, 107 Pa. St., 590;
Reeves vs. Copper, 1 Arm., 427; 52 Am. Rep., 479.
5 Bing., No. Gas. 136. Michigan Cent. R. Co. vs. Carrow,

1 Fletcher vs. Ingram, 46 Wis., 191
;

73 111., 348; 24 Am. Rep., 248.
50 N. W., 424,
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such property need not be corporeal, because a chose

in action may be bailed.
7

Property which is not in

existence, or which is to be acquired by a person in the

future, is not bailable.
8

A chose in action arising out of a personal wrong,
and not being for the recovery of damages for property

illegally taken out of a person's possession or unlawfully
withheld from him, cannot be the subject of a bailment.

SECTION 10. PARTIES TO THE BAILMENT.

"Any one having contractual capacity may be a

bailee, but no persons, with the exception perhaps
of inn keepers, common carriers, wharfingers, or ware-

housemen, can be compelled to be bailees, since a

person has the same right to decline becoming a bailee

as he has to decline becoming a purchaser.
9

"It is not essential that the bailor should have an

absolute title to the subject-matter of the bailment,
it being sufficient if he is invested with such possessory
interest in the subject matter as will entitle him to

assert his interest against all the world except the

rightful owner." 10

SECTION 11. INCIDENTS OF THE CONTRACT OF BAIL-

MENT.

An express contract is not necessary to the creation

of the bailment relation. This form of contracts, like

others, may be created by implication. It is essential

that the parties to the contract should have intended

7 Loomis vs. Stowe, 72 HI., 623; King vs. Richards, 6 Whart.
Shaw vs. Wilshire, 65 Me., 485; (Pa.), 418; 37 Am. Dec., 420.

Jarvis vs. Rogers, 15 Mass.,
10 Tatum vs. Sharpless, 6 Phila.

389. (Pa.), 18; 22 Leg. Int. (Pa.),
8 5 Cyc., 166; Gittings vs. Nelson, 244; Caldwell vs. Eaton, 5

86 111., 591; Macombe vs. Mass., 399.

Parker, 14 Pick. (Mass.) 497.
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a return of the specific thing bailed,
11 even if in an

altered form. 12

SECTION 12. RIGHTS AND LIABILITIES OF BAILOR AND
BAILEE TOWARDS THIRD PERSONS.

Sinceboth bailorand baileehave a property right (the

one general and the other special) in the property bailed,

it follows that either may bring an action against any
third party who injures the property which is the

subject of the bailment. 13 A recovery by one will be

a bar to any subsequent action by the other.
14

If a

creditor of the bailee seizes the bailed property, the

bailor may recover such property or its value from

him. 15

Where the bailor leaves property with the bailee

with directions to sell it, and, after deducting a debt

due to himself, to pay the balance to the bailor, and

the bailee exchanges it for other property, such property
is not necessarily subject to be attached for his

debts.
16 This depends upon whether the bailor ratines

or repudiates the exchange.
17

Where, at the time of the bailment, the property
bailed was in fact owned by a third person, such third

person can recover possession of the property from the

bailee,
18 or damages from the bailor.

11 Bohannon vs. Springfield, 9 Ala.,
"

Knight vs. Davis Carriage Co., 71

789; Arent vs. Squire, 1 Daly, Fed., 662; 30 U. S. App., 664;
(N. Y.), 347. 18 C. C. A. 287.

u Barker vs. Roberts, 8 Me., 101;
l5
Hardy vs. Hunt, 11 Cal., 343;

Mansfield vs. Commerce, 8 Allen 70 Am. Dec., 787.

(Mass.), 182. l6 Drew vs. Kimball, 43 N. H., 282;u
Rindge vs. Coleraine, 11 Gray 80 Am. Dec., 163.

(Mass.), 157; Baggett vs. Me- 17
Strong vs. Adams, 30 Vt., 221;

Connack, 73 Miss., 552. 73 Am. Dec., 305.
18 Nelson vs. Inerson, 17 Ala., 216.

Vol. V.-9.





CHAPTER V.

BAILMENTS FOR THE BAILOR'S SOLE BENE-
FIT.

SECTION 13. DEGREE OF CARE AND NEGLIGENCE.

Where the bailment is for the bailor's sole benefit,

the bailee is only called upon to exercise slight care,

and is only answerable for gross negligence.
1

Where the property is stolen, it has been held that

the bailee is not liable unless the loss is the result of

gross negligence on his part.
2 But it was held in

State vs. Meagher,
3 that the fact of theft was presump-

tive evidence of carelessness or fraud under the civil

law, and that a bailee having reason to believe that there

is danger of robbery who takes no precautions against

it, is negligent.
4 And where a bailee used the prop-

erty and substituted other property of a similar kind

and value, which was stolen, he was held liable for the

loss to the bailor.
5

Mere knowledge by the bailor of the mode in which

a bailee cares for property intrusted to him will not

absolve the latter from liability for want of due care

in keeping the property. Such knowledge, accom-

panied by evidence of long acquiescence without

objection, might show an agreement as to the nature

1 Chase vs. Maberry, 3 Hair. (Del.), stolen without the knowledge of

266; Dunn vs. Kyle, 14 Bush. the bailee, is not an excuse,
(Ky.), 134; Schermer vs. New- but that it must appear that

rath, 54 Md., 491. _ it was lost without his negli-
*
Whitney vs. Lee, 8 Mete. (Mass.), gence or fault.

91; Tancil vs. Seaton, 28Gratt. 8 44 Mo., 356; 100 Am. Dec., 298.

(Va.), 601, 26 Am. Rep., 380. * Henkins vs. Motlow, 1 Sneed
But see Huxley vs. Hartzell, (Tenn.),248; 60 Am. Dec., 154.

44 Mo., 370, holding that the e Anderson vs. Foresman, Wright
mere fact that an article was (Ohio), 598.
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and degree of care which the bailee was to use, but

beyond this it would not be safe to go.
8

In Louisiana, under the code, the bailee must take

the same care of the subject-matter of the bailment

as he uses with respect to his own property.
7 Proof

that the bailee so dealt with the property raises a pre-

sumption of adequate diligence.

Bailments for the bailor's sole benefit include the

depositum and the mandatum.

SECTION 14. DEPOSITUM.

The depositum is the simplest form of bailments

for the bailor's sole benefit, being a simple deposit of

the goods for safekeeping.

An important species of the depositum at the

present tune is that of the special bank deposits. This

kind of bailment arises where banks receive for deposit
in their safe boxes or packages, containing the money
or other valuables of favored individuals. The bank
receives no compensation for this particular service;

it has no right to use such deposits, and upon the

demand of the depositor, must return the specific

valuables in bulk as they were deposited. Such special

deposits form no part of the bank's regular business,

and no bank officer has any authority to bind the bank
to such a bailment without the express or implied
assent of the directors.

8

SECTION 15. MANDATUM.

A mandatum is the name given to any bailment

where the bailee gratuitously does some work on the

bailed article. Reimbursement for actual necessary

i Conway Bank vs. American Ex- '
Mechanics', etc., Bank vs. Gor-

press Co., 8 Allen (Mass.), 512; don, 5 La., Ann. 604.

The William, 6 C., Rob. 316. 8 Goddard on Bailments, Sec. 46.
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and useful expenses incurred in preserving the property
bailed or in fulfilling the objects of the bailment, may
be recovered even in the case of a mandatum.9 Un-
authorized expenditure is not the subject of a reim-

bursement.10

9 Chase vs. Corcoran, 106 Mass.,
10 Pelletier vs. Roumiage, 2 La.,

286; Bacon vs. New York City, 528.

Fourth National Bank, 9 N. Y.,

Suppl. 435.





CHAPTER VI .

BAILMENTS FOR THE BAILEE'S SOLE BENEFIT

SECTION 16. DEGREE OF CARE AND NEGLIGENCE.

Where the bailment is for the sole benefit of the

bailee, he is bound to great care or extroardinary

diligence and is responsible for slight neglect in relation

to the subject-matter of the bailment. 1 He is not

responsible, however, for reasonable wear and tear

of what is loaned,
2 or for its utter loss or damage

without blame or neglect attributable to himself.3

A bailee who is driving his own horse in the car-

riage of the bailor, at the request of the latter, merely
as a means of recreation and amusement for both of

them, is liable for damage to the carriage if he does not

use common prudence and is careless and negligent.
4

Bailments of this character correspond to the

commodatum under the Roman law classification.
1

'Use is the gist of this bailment, and the bailee has the

right to use the chattel in accordance with the terms

of the bailment contract. A slight departure from the

bailment purpose is at the peril of the bailee and makes
him absolutely liable for any damage to the property.
There is even greater reason why the borrower should

be strictly confined to the contemplated use of the

chattel than exists in the case of other bailees."
5

1 Cullen va. Lord, 39 Iowa, 302; Parker vs. Gaines (Ark.), 1899;
Casey vs. Suter, 36 Md., 1. 11 S. W., 693.

* Blakemore vs. Bristol R. Co., 8 Carpenter vs. Branch, 13 Vt., 161;
E. & B., 1,035; 92 E. C. L., 37 Am. Dec., 587.

11,035. Goddard on Bailments, Sec. 61.
1 Fortune vs. Harris, 51 N. C., 532;
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CHAPTER VII.

BAILMENTS FOR MUTUAL BENEFIT.

SECTION 17. CARE AND NEGLIGENCE.

The most important classes of bailments are those

for the mutual benefit of both the bailor and the bailee.

In such bailments the bailee is held to the exercise of

ordinary care in relation to the subject matter of the

bailment, and is liable for what is known as "ordinary

negligence."
1 The important species of bailment of

this character are the pignus or pledge and the various

forms of the locatio.

SECTION 18. LOCATIO.

A locatio is a hiring. The two great subdivisions

of the locatio are the locatio rei and the locatio operis.

The former kind of bailment is the hiring of the thing
itself. In such a bailment the collateral consideration

moves from the bailee to the bailor, as a rent for the

use of the thing bailed, and the consideration on the

part of the bailor is the letting of the use of the article.

In the second kind of locatio bailments the col-

lateral consideration moves from the bailor to the

bailee, and the consideration on the part of the bailee

is the doing of some act in relation to the subject matter

of the bailment.

"The essentials of every locatio operis bailment

are (a) services to be performed upon the chattel;

(b) a contract for such services, and (c) a price or

reward. It is the services about the chattel and the

1
Gray vs. Merriam, 143 111., 179; vs. Boody. 55 N. H., 574;

35 N. E.,810; 39 Am. St. Rep., Jones vs. Morgan, 90 N. Y.,
172; 22 L. R. A., 769; Chase 4; 43 Am. Rep., 131.
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compensation to the bailee that are distinctive of this

bailment and mark it off from all the others. The
contract for services as a contract does not differ from

contracts in general."
2

The bailee in this class of bailments is always
entitled to compensation for the work he has done. If

the work is completed according to the terms of the

contract, the bailee can recover the amount fixed by
the contract. If the work is completed, but not

according to the terms of the contract, the bailee may
recover on a quantum meruit. If the deviation from

the terms of the contract was with the consent of the

bailor, occasioned by his fault, the bailee can recover

the reasonable worth of his services. If the breach

of the terms of the contract was the fault of the bailee

himself, the bailor can recoup any damages he has

sustained by the breach of the contract.

The question as to the right of recovery of a bailee

on a contract only partially completed presents some

difficulties. At present, if the property is destroyed,

before the completion of the work, without the fault

of either party, the bailee will generally be allowed to

recover pro tanteo for the labor and work which he has

already expended on the thing. Under the old common
law rule that there could be no recovery, where the

contract was an entire one and the workman, for any
cause, left the work incomplete. The present tendency
of the law is to modify this rule, and to construe con-

tracts for services as divisible ones. The cases on this

point, however, are at present in hopeless confusion.

If the completion of the work is prevented by the

fault of the bailor, the bailee may recover quantum
meruit 3

for the value of the services rendered and
8 Goddard on Bailments, Sec. 127. subject of Common Law Plead-
8 For meaning of the terms quan- ing, Volume XI, Subject 34,

turn meruit and recoup, see
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also for any losses caused by the fault of the bailor.

If the bailee abandons the work, some cases allow

him to recover the value of his services, less the loss

to the bailor.
4 Other cases deny any right of recovery

in such cases.
5

SECTION 19. PIGNUS OR PLEDGE.

A pignus or pledge is a bailment to secure the

performance of an obligation, with the power of sale,

in case of default.
6

In such a bailment the contract of bailment is a

secondary one, incidental to the main contract whose

performance it is intended to secure.

The principal difference between a pledge and a

chattel mortgage is that while the mortgagee acquires
the legal title, the pledgee only acquires a special

property in the property. Furthermore, the title of

the mortgagee becomes absolute at law upon breach

of the condition, while the title of the pledgee never

can become absolute, a breach of conditions merely

giving to the pledgee a power of sale.

"It has been doubted whether incorporeal things

like debts, money and stock, etc., which cannot be

manually delivered, were the proper subjects of a

pledge. It is now held that they are so, and there

seems to be no reason why any legal or equitable
interest whatever in personal property may not be

pledged, provided the interest can be put, by actual

delivery or by written transfer, into the hands or

within the power of the pledgee."
7

Incorporeal property is pledged by the delivery

4
Hillyard vs. Craleties Admr., 11 * Goddard on Bailments, Sec. 69.

Tes., 264; 62 Am. Dec., 475. 7 22 Am. and Eng. Eny. of Law,
* Britton vs. Turner, 6 N. H., 481; 846; Wilson vs. Little, 2 N. Y.,

26 Am. Dec., 713. 443; Am. Dec., 307.
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of the paper which represents the property. In

pledging corporate stock, the rules contained in the

by-laws of the company must be followed. Bills and

notes can be pledged by indorsement and transfer.

Property not yet in existence cannot be pledged,
but a contract of pledge of such property is valid, and

when the pledger comes into possession, the rights of

the pledgee immediately attach and may be enforced.

The pledgee has the right to the exclusive posses-

sion of the thing pledged, but, under the modern view

has no right to use it. The pledge is an incident of

the debt and may be' assigned with it.

The pledger may extinguish the bailment either

by performance of the obligation or default in per-

formance. In the first case he is entitled to the

return of the pledge; in the second case, the pledgee

may sell the pledge. The pledgee may terminate the

pledge either by voluntarily relinquishing it, or forfeit

the pledge by his own wrong. The destruction of the

chattel works an extinction of the pledge relation by
operation of law.

The pledgee is not compelled to bring suit before

selling the pledge; he may demand payment and sell

the pledge at public sale. If he choose the pledgee

may bring a personal suit against the pledger. In

such a case the pledge security continues until he has

obtained not only judgment but satisfaction of the

debt.

SECTION 20. LIEN.

"The right to a specific lien on property in the

hands of a tradesman or artisan for the price of work
done upon it is of common-law origin,

8 but the right

has been long extended to every bailee who has by his

Wilson vs. Guyton, 8 Gill (Md.) ,213; East vs. Ferguson, 59 Ind. 169.
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labor or skill conferred some value on the thing bailed,
9

in the absence of anything in the contract inconsistent

therewith.
10 No express agreement for a lien is neces-

sary,
11 and it does not seem material whether the

agreement be to pay a stipulated price or only an

implied contract to pay a reasonable price.
12 The

bailee must, however, have an exclusive legal posses-

sion,
13

of the subject-matter created by some express
or implied contract existing between the bailor and

the bailee.
" 14

9 Garrard vs. Moody, 48 Ga., 96. 13
Morgan vs. Congdon. 4 N. Y., 552.

10 Hanna vs. Phelps, 7 Ind., 21; 63 l3 Heard vs. Brewer, 4 Daly (N. Y.),
Am. Dec., 410. 136.

" Busfield vs. Wheeler, 14 Allen " Small vs. Robinson, 69 Me., 425;

(Mass.), 139. 31 Am. Rep., 299.





CHAPTER VIII.

BAILMENTS INVOLVING SPECIAL LIABILITY.

SECTION 21. IN GENERAL.

Persons engaged in two important occupations
are subject to an especial degree of liability as bailees

on account of the quasi public character of the busi-

ness in which they are engaged, and also on account

of the high degree of reliance which those dealing with

them are, of necessity, obliged to place in them.

These two occupations are those of common carriers

and inn-keepers. The liability of common carriers

is treated in the next subject;
1 that of inn-keepers in

the next section.

SECTION 22. INN-KEEPERS.

An inn-keeper is one who holds out that he will

receive all travelers and sojourners who are willing to

pay a price adequate to the sort of accommodation

provided, and who come in a situation in which they
are fit to be received.

2

Keeping a house openly for the entertainment

and accommodation of travelers and others, for a re-

ward, is keeping an inn, whether licensed or not, and

whether or not liquors or wines are sold there.
3

The business of an inn-keeper is viewed by the

law as a public employment,
4 and accordingly one of

the distinguished characteristics of that business is

the obligation to receive and entertain, as guests, all

1 Volume V, Subject 12. 3 State vs. Stone, 6 Vt., 295.
a Am. & Eng. Ency., Volume XVI,

4 Hall vs. State, 4 Harr. (Del.), 132.

Note 707; Thompson vs. Lacy,
3 B. & Sed., 283, 5 E. C. L., 285.
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who choose to visit the house.5 In this lies the dis-

tinction between an inn-keeper and the keeper of a

boarding house.6

One of the essential characteristics of keeping an

inn is that it shall be the regular business of the person
so engaged and it is not sufficient that he sometimes

furnished travelers with the accommodations of an

inn;
7 but it is not necessary that inn-keeping should

be his exclusive occupation,
8 nor does the fact that he

is engaged in another kind of business, which he con-

ducts in connection with his inn for the convenience

or pleasure of his guests, impose on him the liabilities

of an innkeeper with reference to such other business.
9

The distinction as to the nature of the occupa-

tion, between an inn-keeper and the keeper of a private

boarding house or lodging house, lies in this, that the

latter is at liberty to choose his guests, while an inn-

keeper is pledged to entertain all travelers of good
conduct and means of payment, and furnish them

everything which they have occasion for as such

travelers on their way.

SECTION 23. WHO ARE GUESTS.

A guest is a transient persons who resorts to, and

is received at an inn for the purpose of obtaining the

accommodations which it purports to afford. Per-

sons not travelers may be guests at an inn or hotel.
10

The essential point as to a guest is that he is a transient

whose stay is more or less temporary and uncertain.

A person may become a guest at an inn before he
8
People vs. Jones, 54 Barb. (N.Y.)

8 Com. vs. Wetherbee, 101 Mass.,
311. 214.

Swann vs. Smith, 14 Daly (N.
9 Minor vs. Staples, 71 Me., 316,

Y.), 114. 36 Am. Dec., 318.
7 Kisten vs. Hildebrand, 9 B. Mon. lu Orchard vs.Bush, 22 B., 284,

(Ky.), 74, 48 Am. Dec., 416. 67 L. J., 2 B., 650.
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has actually arrived there, provided his baggage has

been taken to the inn and put under the control of

its proprietor. A guest generally comes without any

bargain, remains without one, and may go when he

pleases, paying only for the actual entertainment re-

ceived.
11

Accordingly he ceases to be a guest when he

pays his bill and departs,
12

in the absence of any

agreement to the contrary.

SECTION 24. THE INN-KEEPER'S BAILMENT LIA-

BILITY.

There is much conflict at the present time as to

the exact extent of the inn-keeper's special bailment

liability.

The different positions taken on this point have

been summed up by a recent writer on this subject:

"It is the duty of the inn-keeper not only to re-

ceive, but to keep safely the goods of his guests as

long as they are within the inn, infra hospitium.
Decisions are not in^harmony as to the extent of the

inn-keeper's liability for losses to the goods. Three

rules have been suggested:

"(1) That the inn-keeper is prima facie liable

for the loss of goods in his charge, but he may excuse

himself by showing that he was free from negligence.

"(2) That the inn-keeper is excused if he can

show the loss was due to inevitable accident or to

irresistible force.

"(3) That the inn-keeper is an insurer of the

goods against all losses not due to the act of God, the

public enemy, or the negligence of the guest.

"The weight of authority is probably with the

last rule, but the weight of reason and the trend of

11 Relation determinable at will of " Glenn vs. Jackson, 93 Slo., 342.

guest. Shoecraft vs. Barley,
25 Iowa, 553.

Vol. V 10.
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legislation is with the second. 13 In New York, after

the case of Hulett vs. Swift, the rule was modified by
statute so as to excuse inn-keepers from liability for

loss by accidental fires."

The third rule was formerly universally recog-
nized. This rule grew up in England during the

middle ages and was the result of the opportunities
and temptations offered to the inn-keepers of the

period to either rob their guests themselves or to assist

in the robbery. For the protection of the guest it,

therefore, became necessary to place a heavier degree
of responsibility on the inn-keeper. The hardship of

this old rule has been constantly diminished as the

necessity for it passed away.
"Both the authorities and the analogies of the

law in other cases support the view that an inn-keeper

may, either expressly or impliedly, contract with his

guests for a limited liability in regard to the guest's

effects, and, on principle, no good reason can be per-

ceived why this should not be so. The transaction

concerns the parties only; it involves simply rights of

property, and the public can have no interest in re-

quiring the responsibility of insurance to accompany
the accommodation of the guests, in the face of an

agreement for its relinquishment. By such an

agreement the inn-keeper becomes, with reference to

the particular transaction, an ordinary bailee.
14 Notice

to a guest, given by an inn-keeper, to the effect that

he will be liable for the guest's effects only to a certain

extent, or on certain conditions, is sufficient,
15 but an

inn-keeper cannot limit his liability, in the absence of

statutory authority, by a general notice." 16

13 Goddard on Bailments, Sect. 181. IS Richmond vs. Smith, 8 B. & C.,
14 Sanders vs. Spencer, 3 Dyer, 9, 15 E. C. L., 144.

266b.
16 Stanton vs. Leland, 4 E. D.

Smith (N. Y.), 88.



CHAPTER IX.

TERMINATION OF THE BAILMENT RELATION.

SECTION 25. BY TERMS OF CONTRACT OR BY NEW
AGREEMENT.

The fulfillment of the terms of the bailment con-

tract will terminate the bailment. 1 The mere lapse
of time, when the bailment is for a definite period will

be sufficient.
2

Upon the fulfillment of the bailment

the bailor is entitled to the immediate return of the

property. A contract of bailment like any other con-

tract can be rescinded or altered by the agreement of

the parties to the contract.
3

SECTION 26. BY BREACH OF CONTRACT OR DESTRUC-
TION OF BAILED PROPERTY.

A bailment may also be determined by rescission

of the contract of bailment on grounds recognized in

contracts generally,
4

by the total or partial destruction

of the subject-matter, as where a chattel is lost or

destroyed,
5
or it becomes unfit and unsuitable for the

use for which it was hired,
6
or by any act of the bailee

which is inconsistent with the bailment or which tends

to defeat the bailor's right to the property,
7
as where

the bailee, when not authorized so to do, sells,
8

misuses,
9

1 Morse vs. Andrascoggin R. Co., R. Co. (Tex.), Cic. App. 1900:
39 Me., 285; Sessions vs. West- 55S.W.,577.
tern R. Corp., 16 Gray (Mass.),

* New York R. Co., vs. New Jersey
132. Electric R. Co., 60 N. J. L.

*
Benje. vs. Creagh, 21 Ala., 151. 338; 38 Atl. 828.

8 New York, etc., R. Co. vs. New 7
Ripley vs. Dolbier, 18 Me., 328.

Jersey Electric R. Co., 60 N. J. 8
Dunlap vs. Gleason, 16 Mich.,

L., 338; 38 Atl., 828. 149; 93 Am. Dec., 231.
4
Camp vs. Dill, 37 Ala., 553.

9 New York, etc., R. Co. vs. New
6 Masterson vs. International, etc. Jersey Electric R. Co., 60 N. J.

L., 338; 38 Atl.. 828
147
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or in any way converts,
10 the property, purchases it

from the bailor," or does not perform the conditions

of the contract.
12

M
Cartlidge vs. Sloan, 124 Ala., 596;

u Otis vg. Wood, 3 Wend. (N. Y.).
26 So., 918. 498.

11
Dunlap vs. Gleason, 16 Mich.,

168; 93 Am. Dec., 231.
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CHAPTER I.

INTRODUCTORY.

SECTION 1. A BRANCH OF BAILMENTS.

The subject of carriers is a branch of the larger

subject of bailments. On account of its importance,
and the many striking differences between the bail-

ments of goods to common carriers and other species

of bailments, it is made a separate subject in this work.

A bailment to a carrier is, ordinarily, a bailment for

mutual benefit, and under the Roman law classification

is the locatio opens fadendi mercium vehendarum.

Although this is bailment for mutual benefit, the lia-

bility of common carriers, exceeds that of the bailee

in ordinary bailments for the bailee's sole benefit.

SECTION 2. DEFINITION AND CLASSIFICATION OF CAR-

RIERS.

"A carrier is one who undertakes the transporta-
tion of persons or movable property,

1 and the author-

ities, both elementary and judicial, recognize two kinds

or classes of carriers, viz., private carriers and common
carriers.

2 While a common carrier has been defined as

one who holds himself out to the public to carry persons
or freight for hire,

3 the term did not, at the common law,

embrace a carrier of passengers,
4 and is commonly

confined to carriers of goods,
5 as distinguished from

common carriers of passengers.
6 A private carrier is

1 Abbott L. Diet. *
Georgia Cent. R. Co. vs. Lipp-

a Varble vs. Bigley, 14 Bush. (Ky.), man, 110 Ga., 665, 672, 36 S. E.,

698, 702, 29 Am. Rep., 435; 202; L. R. A., 673; Astor vs.

Verner vs. Sweitzer, 32 Pa. St., Heaven, 2 Esp., 533, 5 Rev.
208, 212. Rep., 750.

8
Naugatuck R. Co. vs. Waterbury

e See infra, 11 A., 1 a.

Button Co., 24 Conn., 468. 6 See infra, 111 A., 1 a.
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one who, without being engaged in such business as a

public employment, undertakes to deliver goods in a

particular case for hire or reward. 7 A common carrier

differs from a private carrier in two important respects ;

(1) in respect of duty, he being obliged by law to under-

take the charge of transportation, which no other

person, without a special agreement is,
8 and (2) in

respect of risk, the former being regarded by the law

as an insurer, the latter being liable like ordinary
bailees."

9

SECTION 3. CARRIER OF PASSENGERS.

There cannot be a bailment of a person, and there-

fore carriers of passengers are not bailees as to the

passengers themselves. Carriers of passengers, how-

ever, are engaged in a quasi public occupation, similar

to that of common carriers, and their liabilities are,

therefore, properly treated under this subject. Carriers

of passengers also, are bailees as to the baggage of their

passengers. Carriers of Passengers will be the subject
of Chapter IV of this Subject.
7 Piedmont Mfg. Co. vs. Columbia,

8 Varble vs. Bigley, 14 Bush. (Ivy.),

etc., R. Co., 19 S. C., 353; 698, 29 Am. Rep., 435.

Coggs vs. Bernard, 2 Ld.,
9 Fish vs. Clark, 49 N. Y., 122, 6

Raym., 909, 917. Cyc., p. 364.



CHAPTER II.

COMMON CARRIERS.

SECTION 4. WHO ARE.

There is more or less conflict between the decisions

and the authorities as to what is required to constitute

a carrier of goods, a common carrier. All the cases

agree that the carriage must be for hire. Upon the

question whether it is necessary that to be a common

carrier, one must hold himself out to the public in

general as ready to transport goods, or whether a single

act of transportation for hire is sufficient, a disagree-

ment between the decisions is to be found. Many of

the earlier cases take the latter view. This view is

set out in the case of Gordon vs. Hutchinson 1 where

the Court said: "I take it a wagoner who carries

goods for hire is a common carrier, whether transporta-

tion be his principal and direct business, or an occa-

sional and incidental employment.
* * * I can

readily understand why a carpenter, encouraged by
an employer to undertake the job of a cabinet-maker,

shall not be bound to bring the skill of a workman to

the execution of it; or why a farmer, taking his horses

from the plough to turn teamster at the solicitation of

his neighbor, shall be answerable for nothing less than

lack of good faith
;
but I am unable to understand why a

wagoner soliciting the employment of a common car-

rier, shall be prevented, by the nature of any other

employment he may sometimes follow, from contracting

the responsibility of one. What has a merchant to do

1 W. & S. (Pa.), 285, decided 1841.
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with the private business of those who publicly solicit

employment from him? They offer themselves

to him as competent to perform the service re-

quired and in the absence of express reserva-

tion, they contract to perform it on the usual

terms, and under the usual responsibility. Now,
what is the case here? The defendant, is a far-

mer, but has occasionally done jobs as a carrier. That,

however, is immaterial. He applied for the transporta-
tion of these goods as a matter of business and .conse-

quently on the usual conditions. His agency was not

sought in consequence of a special confidence reposed
in him there was nothing special in the case on the

contrary, the employment was sought by himself, and

there is nothing to show that it was given on terms of

diminished responsibility. There was evidence of neg-

ligence before the jury; but, independent of that, we
are of opinion that he is liable as an insurer.'*

The more modern, and probably better opinion on

this point is expressed in the following quotation:
"A common carrier is one who holds himself out as

ready to engage in the transportation of goods for hire

as a public employment, and not as a casual occupa-
tion.

2
It is sometimes said that one who undertakes

for a single occasion only to carry goods for any person
who desires to employ him for that occasion is a com-

mon carrier for that transportation.
3 But the cases of

this kind will be perhaps the principal business of the

one sought to be charged as carrier, it is incidentally

his business for the time being. In general the liability

of carrier does not attach to one who does not hold

himself out as pursuing that business, but in the

8 Fish vs. Chapman, 2 Ga., 349, 46 8 Harrison vs. Roy, 39 Miss., 396;
Am. Dec., 393; Roussel vs. Au- Haynie vs. Baylor, 18 Tex, . 498.

mais, 18 Quebec Super. Ct., 474.
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particular case, and in each particular case, acts only
in consequence of a special employment.

" 4 5

"What constitutes a common carrier is a question
of law. Whether the person comes under the definition

is one of fact.
6 Whether a contract of carriage changes

the relation of the carrier from that of a common carrier

to that of a private carrier is one of law.
7 Whether

the facts shown establish the legal position of common
carrier is a question for the jury."

8

The following are common carriers: railroad

companies,
9

carriers by boat or vessel,
10

ferrymen,
11

draymen or truckmen,
12 and express companies.

13

Carriers of live stock are generally held to have the

liability of common carriers,
14

although there are some
decisions to the contrary.

15 A receiver appointed by
a court to operate a railroad is a common carrier, the

same as the corporation which he represents.
16 For-

warding agents,
17 and owners or operators of tug-

boats, are not common carriers.
18

4 Sumner vs. Caswell, 20 Fed., 249.
8 6 Cyc., 366.
6 Remnewill vs. Cullen, 5 Harr.

(Del.), 238.
7 Kimball vs. Rutland, etc., R.

Co., 26 Vt., 247.
8
Avinger vs. South Carolina R.

Co., 29 S. C., 265, 7 S. E., 493,
13 Am. St. Rep., 716.

9 Bausemer vs. Toledo, etc., R.
Co., 25 Ind., 434; Heineman vs.

Grand Trunk R. Co., 10 Biss.

(U. S.), 70, 7 Fed. Rep., 68.
10

Liverpool, etc., Steam. Co. vs.

Phenix Ins. Co., 129 U. S., 397,
9 S. Ct., 469; Brown vs. Clay-
ton, 12 Ga., 564; Swindler vs.

Hillard, 2 Rich. (S. C.), 286 45
Am. Dec., 732.

11 Slimmer vs. Merry (23 Iowa, 90;
Le Barron, East Boston Ferry
Co., 11 Allen (Mass.), 312, 87
Am. Dec., 717.

12 Feiber vs. Manhattan Dist. Tel.

Co., 15 Daly (N. Y.), 62.

13 Gulliver vs. Adams Express Co.,
289 111., 503; Christenson vs.

American Express Co., 15

Minn., 270, 2 Am. Rep., 122.
14

Chicago, etc., R. Co. vs. Williams,
61 Nebr., 608; 85 N. W., 832;
Wilson vs. Hamilton, 4 Ohio

St., 722.
13 Heller vs. Chicago, etc., R. Co.,

109 Mich., 53, 66 N. W., 667,
63 Am. St. Rep., 541.

18
Paige vs. Smith, 99 Mass., 395.

17 Roberts vs. Turner, 12 Johns

(N. Y.), 232, 7 Am. Dec., 311.

Where, however, the goods are

received by the carrier for

transportation, and delivered

to a connecting carrier, the first

carrier is not a mere forwarding
agent. Buckland vs. Adams
Express Co., 97 Mass., 124, 93
Am. Dec., 68.

18 Knapp vs. McCoffrey, 178 111.,

107, 52 N. E., 898.
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SECTION 5. DUTY TO RECEIVE GOODS FROM ALL

PERSONS.

The great duty which a common carrier owes

to the public is that of receiving and carrying the

goods of all persons indiscriminately. Carriers are

bound to receive and transport all freight tendered,

according to the custom and usage of their business. 19

It is the specific duty of carriers to serve all alike.

Favors and preferences are to be avoided. A common
carrier cannot carry for one and refuse to carry for

another. A railroad is without right to grant privileges

where the public is concerned.20

A common carrier, however, may restrict the scope
of his business, either as to location, or as to the class

of goods transported; for example, a common carrier

is not bound to receive dangerous articles, such as nitro-

glycerine, dynamite, gunpowder, oil of vitriol, matches,
etc.

21 But as to kinds of property, which the carrier

is in the habit of carrying in the prosecution of his

business) he is bound to serve all customers alike.
22

In order to be a refusal to transport, there must be a

tender of goods for shipment.
23

SECTION 6. WHEN AND WHERE DELIVERY MUST BE
MADE.

The question as to when and where delivery of

goods intrusted to a common carrier must be made, is

one to which no general answer can be made and which

must depend upon the particular facts of each individ-

19 Illinois Central R. R. Co. vs. 329, 45 Pac., 691, 36 L. R. A.,
Frankenberg, 54 111., 88, 5 Am. 648.

Rep., 92. w
Louisville, etc., R. Co. vs. Queen

20 Cumberland Tel. Co. vs. Texas, City Coal Co., 13 Ky. L. Rep.,
etc., R. Co., 52 La. Am., 1850, 932.

28 So., 284. a Little Rock, etc., R. Co. vs.
11 California Powder Works vs. Conatser, 61 Ark., 560, 33 S.

Atlantic & P. R. Co., 113 Cal., W., 1057.
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ual case. In some cases, the question of delivery will

be determined by the express terms of the contract,

but generally it must be settled by the usage of the

trade in the particular line of transportation.
24

Long
established uniform and well-known usage as to the

mode of delivery is a part of the contract,
25 but local

usage must be affirmatively established.28

The general rule as to carriers by water is that the

carrier's liability terminates when the goods are un-

loaded on the wharf, and reasonable notice given to the

consignee.
27 In the case of transportation by rail

there must be an actual delivery to the consignee, or

a constructive delivery involving reasonable opportun-

ity to accept.
28 While it may be the duty of the con-

signee to be present to receive the goods when ready
for delivery,

29

yet the carrier cannot abandon the goods
for failure of the consignee to appear and claim them,

although his liability as carrier may be terminated.30

In such a case he must store or warehouse them, and

hold them for the consignee.
31

SECTION 7. LIABILITY OF COMMON CARRIERS.

The liability of common carriers is in many respects

heavier than in the case of any other class of bailees.

The means of transportation have been revolutionized

during the past two generations, and the laws governing
the liability of carriers has been undergoing constant

Huff, 46 Ark., 222, 56 Am.
Rep., 580; The Santee, 2 Ben.

(U. S.), 519, 21 Fed. Gas. No.

12, 328.
88

Swlinger vs. Simmons, 8 Abb. Pr.

N. S. (N. Y.), 409; Gallowat vs.

Hughes, 1 Barley (S. C.), 553.
29

Pickering vs. Weld, 159 Mass.,

522, 34 N. E., 1081.
30 See supra 11, J. 3.
81

Green, etc., Nav. Co. vs. Mar-

shall, 48 Ind., 596.

84
Denver, etc., R. Co. vs. De Witt,

1 Col. App., 419, 29 Pac., 524;
Pittsburg, etc., R. Co. vs.

Nash, 43 Ind., 423; Forbes vs.

Boston, etc., R. Co., 133 Mass.,
154.

* The Richmond, 1 Biss. (U. S.),

383, 20 Fed. Cas. No. 11, 796.
19 Rowland vs. Miln, 2 Hilt. (N. Y.),

150.
17 Rowland vs. The Henry Hood, 12

Fed. Cas. No. 6, 795; Turner vs.



158 CAKRIERS.

changes.
32 The present state of the law governing

the bailment liability of common carriers will be con-

sidered in the following chapter.
te The following extract from Note in Smith's Leading Cases to case of

Coggs vs. Bernard will show the state of the law on common carriers as it

existed half a century ago:
"A common carrier is a person who undertakes to transport from

place to place for hire, the goods of such persons as think fit to employ him.
Such is a proprietor of wagons, barges, lighters, merchant-ships, or other
instruments for the public conveyance of goods. Forward vs. Pittard, 1 T.

R., 27; More vs. Slew, 2 Lev., 69; 1 Vent., 190, 238, commented on in the
text by Lord Holt; Rich vs. Kneeland, Cro. Jac., 330; Maving vs. Todd, 1

Stark., 72; Brook vs. Pickwick, 1 Bing., 218. A person who conveys pass-

engers only is not a common carrier. Aston vs. Heaven, 2 Esp., 533; Christie

vs. Griggs, 2 Camp., 79; see Sharpe vs. Grey, 9 Bing., 460. Nor is a town
carman so, who does not ply from one fixed terminus to another, but under-
takes casual jobs. Brind vs. Dale, 2 M. & Rob., 80. A railway company
are common carriers unless exempt by some special provision. Palmer vs.

Grand Junction Canal Co., 4 M. & W., 749. The extraordinary liabilities

of a carrier were imposed upon him in consequence of the public nature of

his employment, which rendered his good conduct a matter of importance
to the whole community. He is bound to convey the goods of any person
offering to pay his hire, unless his carriage be already full, or the risk sought
to be imposed upon him extraordinary, or unless the goods be of a sort which
he cannot convey, or is not in the habit of conveying. Jackson vs. Rogers, 2

Show., 327; Riley vs. Home, 5 Bing., 217; Lane vs. Cotton, 1 Lord Ray.,
646; Edwards vs. Sherratt, 1 East., 604; Batson vs. Donovan, 1 B. & A., 32
While the goods are in his custody, he is bound to the utmost care of them;
and, unlike other bailees falling under the same class, he is, at common law,

responsible for every injury sustained by them occasioned by any means
whatever, except only the act of God or the King's enemies. I Inst., 89;
Dale vs. Hall, 1 Wils., 281; Covington vs. Willan, Gow, 115; see Davies vs.

Garrett, 6 Bing., 716. However, when the increase of personal property
throughout the kingdom, and the frequency with which articles of great
value and small bulk were transmitted from one place to another, had begun
to render this degree of liability intolerably dangerous, carriers, on their

part, began to insist that their employers should, in all cases, either diminish

it, by entering into special contracts to that effect upon depositing their

goods for conveyance, or should pay a rate of remuneration proportionable
to the risk undertaken. To this end, they posted up and distributed written

notices, to the effect that they would not be accountable for property of

more than specific value, unless the owner had insured and paid an additional

premium for it. If this notice was not communicated to the employer, it

was, of course, ineffectual. Kerr vs. Willan, 6 M. & S., 150. But if it could
be brought home to his knowledge, it was looked upon as incorporated into

his agreement with the carrier, and he became bound by its contents. May-
hew vs. Eames, 6 B. & C., 601; Rowley vs. Horne, 3 Bing., 2; Nicholson vs.

Willan, 5 East., 507. Still the carrier, notwithstanding his protection by
the notice, was bound to avoid gross negligence; and if the property was lost

or injured by such negligence, he was responsible. Smith vs. Horne, 2 B.

M., 18; Duff vs. Budd, 3 B. & B., 177; Birkett vs. Willan, 2 B. & A., 356;
Garnett vs. Willan, 5 B. & A., 53; Sleat vs. Fagg, Ib., 542; Wright vs. Snell,

Ib., 350; see Owen vs. Burnett, 4 Tyrwh., 143. Unless, indeed, the em-

ployer had lulled his vigilance by an undue concealment of the nature of the

trust imposed upon him, for such conduct would have exonerated the carrier,

even had he given no notice. Batson vs. Donovan, 4 B. & A., 21; Miles vs.

Cattle, 6 Bing., 743; Sec. 4 Burr, 2301; B. N. P., 71. Very many questions.
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as was naturally to be expected, having arisen upon the construction of these

notices, and whether they had come to the customer's knowledge the legis-

lature has thought proper to step in, and by several enactments to regulate
the responsibility of carriers by land and water. The land-carrier act is St.

11, Geo. 4 & 1 "Will.. 4. Cap. t>S, which enacts that no common carrier by
land for hire, shall be liable for loss or injury to any gold or silver coin, gold
or silver in a manufactured or unmanufact ured state, precious stones, jewelry,

watches, clocks, time-pieces, trinkets, bills, bank-notes, orders, notes or

securities for payment of money, stamps, maps, writings, title-deeds, paint-

ings, engravings, pictures, gold" or silver plate or plated article, glass (see

Owen vs. Burnett, 4 Tyrwh., 143), china, silks manufactured or unmanu-
factured wrought-up or not wrought-up with other materials, furs (see

Mayhew vs. Nelson, 6 C. & P.. 59;. or lace, contained in any parcel, when
the" value exceeds the sum of 10., unless at the tune of delivery the value

and nature of the article shall have been declared, and the increased charges,
or an engagement to pay the same, accepted by the person receiving the

parcel. By Sec. 2, the carrier may demand for such parcels an increased

rate of charge, which is to be notified by a notice affixed in his office, and
customers are to be bound thereby, without further proof of the notice having
come to their knowledge. Carriers who omit to affix the notice are, by Sec. 3,

precluded from the benefit of this act, and, by Sec. 4. they can no longer by
a notice limit their responsibility in respect of articles not within the act.

Special contracts, however, between the carrier and his employer are still

allowed, and are not affected by this statute. By Sec. 5. the act is not to

protect carriers from their liability to answer for loss occasioned by the

felonious acts of their own servants, nor is it to protect the servant from

answering for his own neglect or misconduct. And it has been held that,

notwithstanding the statute the carrier is still answerable for gross negligence
on his part, which has occasioned a loss of property such as the act directs

to be insured, even although the owner has neglected to insure it; for the

protection given to the carrier by the act is substituted for the protection
which he formerly derived from his own notice, and the former, therefore,
will not now protect him, in a case in which the latter would not have been
allowed to do so in consequence of his misconduct. Owen vs. Burnett, 4

Tyrwh., 142.

"With respect to carriers by water, besides the exemptions for which

they stipulate in their charter-parties and bills of lading (which latter always
contain a clause discharging them from liability for losses occasioned by 'the

act of God, the King's enemies, fire, and all and every other dangers and
accidents of the seas, rivers, and navigation, of what nature and kind soever:'

the first two of which exemptions they indeed enjoyed at common law, and
that from loss by fire under 23 Geo., 3, c. 86, s. 2), they are further protected
by the last-mentioned statute from making good loss or damages to any
gold, silver, diamonds, watches, jewels, or precious stones, sustained by any
robbery, embezzlement, making away or secreting thereof, unless the owner
or shipper has, at the time of shipping, declared the nature and value thereof
in writing. 6 Geo., 4, c. 155, s. 53, exempts them from liability from damage
arising from the want of a duly qualified pilot, unless incurred by their own
refusal or neglect to take one on board; and Sec. 55, from liability from loss

incurred through the default or incompetency of a licensed pilot. Where
their common law liability remains, it is much narrowed by the following
acts, viz.: 7 Geo., 2, c. 15, which exempts them from making good losses

incurred by the misconduct of the master and mariners, without their privity,
to a greater extent than the value of the ship and freight (see Sutton vs.

Mitchell, 1 T. R., 18); 26 Geo., 3, cap. 86, sec. 1. which extends the above
enactment to all cases of losses by robbery by whomsoever committed, and
53 Geo., 3, cap. 159, which extends to all cases of loss occasioned without
their default or privity; but this act does not extend to vessels used solely in

rivers or inland navigation, nor to any ship not duly registered according to
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law; nor do any of the acts extend to lighters and gabberts. Hunter vs.

M'Gown, 1 Bligh, 573. It should also be observed that the benefit of the
three last mentioned acts extends to owners only, not to masters, and that
the last contains an express clause against relieving the master, though he

may happen also to be a part-owner. See Wilson vs. Dickson, 2 B. & A., 2.

"Where goods consigned to a vendee are lost through the default of

the carrier, the consignee is the proper person to sue, for the consignor was
his agent to retain the carrier. Dawes vs. Peck, 8 T. R., 330; Button vs.

Solomonson, 3 B. & P., 582; King vs. Meredith, 2 Camp., 639; Brown vs.

Hodgson, Ib., 36. But it is otherwise where the goods were sent merely for

approval, Swain vs. Shepherd, 1 M. & Rob., 224, or the consignee is the agent
of the consignor, Sargent vs. Morris, 3 B. & A., 277, or the carrier has con-
tracted to be liable to the consignor in consideration of the latter 's becom-

ing responsible for the price of the carriage. Moore vs. Wilson, 1 T. R., 659;
Davis vs. James, 5 Burr., 2680. See Freeman vs. Birch, 1 Nev. & M., 420.

" In the case of an action brought against a carrier, it is sufficient prima
facie evidence of a loss by his negligence to show that the goods never reached
the consignee. But where they are bailed to a booking-office keeper to be
delivered to a carrier, the plaintiff must show by direct evidence, that they
were not delivered to one. Gilbart vs. Dale, 5 A. & E., 540; Griffith vs. Lee,
1 T. R., 659. With regard to the'mode of declaring against a carrier, formerly,
the practice was to set out the custom of the realm; that has been discon-

tinued, because the custom of the realm being the law of the realm, the courts

take notice of it. Afterwards the practice became to state the defendants
to be common carriers for hire, totidem verbis, that was, however, departed
from to some extent in Botherton vs. Wood, 3 B. & B., 58; and still more in

Pozzi vs. Shipton, 8 A. & E., 974, where a declaration stating that the plaintiff

delivered, and that the defendant accepted the goods in question, to be
carried for reward from A to B, was held sufficient upon the custom of the
realm to warrant a verdict against one of two defendants, upon evidence of

his being a common carrier. The court, however, doubted whether it would
have been good on special demurrei,"
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BAILMENT LIABILITY OF COMMON CARRIERS.

SECTION 8. GENERAL RULE.

A common carrier is liable as an insurer for the

safety of all goods entrusted to his care. This general

rule is unquestioned and the only practical questions

arising in this connection are as to the exceptions to

the rule.
1 The losses which a common carrier of goods

is exempted from liability for, are those occasioned by
act of God, by public enemies, by the act of the shipper,

or by the inherent nature of the goods themselves.

SECTION 9. DAMAGE CAUSED BY ACT OF GOD.

A common carrier is not liable for losses caused

by the act of God, but the extent of this exception has

always been carefully restricted. No loss which might
have been prevented by the loss of ordinary care on

the part of the carrier, can be excused as being caused

by an act of God.2 The burden of proof is on the

carrier to show that it used every reasonable effort to

avoid the effects of the inevitable accident.
3

Some cases hold that a carrier of goods is liable

for their loss or injury in the course of transportation

by reason of a casualty which in itself constitutes

an act of God, where the damage would not have

occurred but for the negligent delay of the goods. This

holding is supported by a number of cases; but on the

1 Am. & Eng. Ency. of Law, Vol. V. Pa. St., 342, 32 W. N. C., (Pa.),
8 Smith vs. Western R. Co., 91 205.

Ala., 455, 24 Am. St. Rep.,
3
Columbus, etc., R. Co. vs. Ken-

9293; Lang vs. Pennsylvania R. nedy, 78 Ga., 646.

Co., 2 Pa. Dist. Rep., 125, 154

Vol. V. ll. 161
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other hand, a contrary rule is laid down in a large

number of cases. The authorities are so conflicting

that it is difficult to say which rule is the sounder

one, but it may be remarked that the one holding that

the carrier is not liable has received the approval
of the leading recent writer on this branch of the

law.
4

The two following cases will serve as illustrations

of cases where the damage has been held to have been

caused by the act of God and not due to the negligence
of the carrier: "A canal company which as common

carrier, had undertaken to convey plaintiff's goods

negligently started the boat on its voyage with a lame

horse, by reason of which the transportation of the

goods was considerably delayed. It so happened that

when the boat thus delayed was at a particular point
on its way, an extraordinary flood occurred by which

the boat was wrecked and plaintiff's goods lost. But

for the delay which was caused by the lameness of the

horse as aforesaid, the boat would have escaped the

disaster. It was held that the damage in this could

not be attributed to the starting of the boat with the

lame horse as its proximate or legal cause." 5

'The defendant company received wool of the

plaintiff for transportation from N. to B. By reason

of a failure on the part of the company to exercise

reasonable diligence the wool in question was detained

at station S for several days. It was then dispatched
to station A and there to a connecting carrier to be

conveyed to B. While so stored the wool was damaged

by an extraordinary rise in a river. It was held that

4 See American and Eng. Anno- taken from Street's Founda-
tated Cases, Vol. VIII, p. 48. tions of Legal Liability, Vol.

4 20 Pa. St., 374, 375. This and I, p. 118.

the following illustrations are
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the negligent delay in forwarding the wool could not

be considered the proximate, or legal, cause of the

damage."
6

SECTION 10. DAMAGE CAUSED BY PUBLIC ENEMIES.

The rule has always been that a carrier is not

responsible for a loss or delay caused by an act of the

public enemy. A capture, by public enemies, of

property intrusted to a carrier for transportation,
releases him from further obligations respecting it,

since such an act puts it out of his power to do what
he had undertaken to do.7 In Lewis vs. Ludwick/
it is said that the term "public enemies" means
those with whom the nation is at war, and does

not include thieves, robbers, rioters, insurgents, or

an irresistible mob. In this case it was held that

Morgan and his band of confederates were "public
enemies" in the technical sense, and a loss

caused by them would not render the carrier

liable.

The early rule was that a mob or riot could not

properly come within the term public enemy, but this

doctrine has been abandoned in America, where it is

held that in the case of a mob of such magnitude as

to be beyond the control of the ordinary authorities,

a carrier is not liable for delay in transportation,
9 or

even for the destruction of the goods
10 where he has

taken all such precautions as ordinary care or prudence
could suggest.

8 13 Gray (Mass.), 481. Co., 102 N. Y., 563. The
7
Spaids vs. New York Mail Steam- contrary rule prevails in Ar-

ship Co., 3 Daly (N. Y.), 139. kansas. See Missouri Pac. R.
6 Coldw. (Tenn) 308, 98 Am. vs. Nevill, 60 Ark., 375.

Dec. 454. I0 Missouri Pac. R. Co., vs. Levi, 4
8 Geismer vs. Lake Shore, etc., R. Tex. App. Civ. Gas., 8.
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SECTION 11. DAMAGE CAUSED BY THE ACT OF THE
SHIPPER.

A carrier is never liable for losses wnich are occa-

sioned by the act of the shipper himself. This phase
of the subject of the carrier's liability is discussed by
the court in the case of Miltmore vs. Chicago, etc., R.

Co.,
11 in the following words :

"The evidence shows, beyond all doubt or question,
that the plaintiffs themselves chose an open or plat-

form car upon which to transport the wagon to Chi-

cago. They did not wish to have the wagon taken

apart so that it could be transported in a box car, but

chose the platform car, upon which the wagon could be

carried standing, as the cheaper mode of conveyance.
The company certainly was not at fault for this manner
of transporting the wagon. The evidence clearly

shows that the plaintiffs assumed the labor and

responsibility of loading the wagon. Ripley was told

when he bargained for the car, by the agents of the

company, that if he got the wagon to the cars before

five o'clock, they would help him load it, but if he got
there after that time, he would find his car by the

freight-house platform, upon which to place the wagon.
He got to the freight depot late, but met a couple of

workmen coming away, who went back and aided him
in loading the wagon. But Ripley, himself, took the

entire charge and responsibility of loading the wagon,
as it was understood he would do, and of securing it

to the car. Whatever means and appliances he

deemed necessary and proper to be used to secure the

property while in transit, he used, or might have used,

without the control or interference of any one. The

state of the weather, the nature of the property, its

" 37 Wis., 190.
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exposure to violent winds, he should have considered

and provided for. It seems to us there is no reason

for saying that the company was guilty of negligence,

and did not take due precautions to secure the wagon,
in view of the established fact that the plaintiffs under-

took to attend to these matters themselves. The

company received the property for transportation,

loaded and secured as the plaintiff saw fit to load and

secure it; and why should negligence be imputed to

it for not taking precautions to guard against the

plaintiff's want of care. It is said the company was

exceedingly careless and negligent in attempting to

carry this covered wagon at the time and in the manner
it did, without making any effort to attach the same

more firmly to the car. But the obvious answer to

this argument is, that the plaintiffs themselves assumed

the risk and responsibility of loading and securing

the wagon, and the company was not called upon to

see that they had properly performed their duty in

this regard. The plaintiffs had ordered that the wagon
be sent by the night train, and the agents of the com-

pany had agreed to take it, if loaded. According to

the testimony of Carter, one of the plaintiffs, the wind

blew very hard between eight and nine, while the train

on which the wagon was to go did not leave Janesville

until 9:15. There was ample tune to countermand

the order to ship the wagon that night, or to see that

it was so secured that it could not be blown from the

car by the violence of the wind. It seems to us that

whatever negligence there was in securing the wagon
must be imputed to the plaintiffs. The case is not

distinguishable in principle from Betts vs. The Farmers'

Loan & Trust Company, 21 Wis., 81, and the decision

there made is controlling here. There the owner of
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cattle shipped by railroad, who had undertaken to put
them on the car, knew that the door of the car was in

an unsafe condition, but neglected to inform the station

agent, who was ignorant of the fact; and it was held

that he could not recover for injuries received by the

cattle in escaping from the car in consequence of such

defect. So, under the circumstances of this case, it

seems to us, the company was not obliged to take

further precautions to fasten or secure the wagon on

the car. The plaintiffs had taken upon themselves

that care and responsibility, and if they failed properly
to secure it against the violence of the wind, and it

was injured, the loss is attributable to their fault.
"

SECTION 12. DAMAGE CAUSED BY INHERENT DEFECTS
IN THE ARTICLES SHIPPED.

A carrier is not liable for losses caused by defects

inherent in the goods shipped, and which ordinary
care on his part could not have prevented.

12

The case of Evans vs. Fitchburg R. Co.,
13 was an

action against the defendant as a common carrier, to

recover for injuries to the plaintiff's horse. The
decision in this case was as follows :

"
According to the established rule as to the

liability of a common carrier, he is understood to

guarantee that (with the well-known exception of the

act of God and of public enemies) the goods intrusted

to him shall seasonably reach their destination, and

that they shall receive no injury from the manner in

which their transportation is accomplished. But he

is not necessarily and under all circumstances, responsi-

ble for the condition in which they may be found upon
12 Amer. & Eng. Ency of Law, Vol. Co. vs. Smith, 33 Ohio St., 511.

V, p. 242; American Express 31 Am. Rep., 661.
13 111 Mass., 142.
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their arrival. The ordinary and natural decay of

fruit, vegetables, and other perishable articles; the

fermentation, evaporation, or unavoidable leakage of

liquids; the spontaneous combustion of some kinds of

goods, are matters to which the implied obligation of

the carrier, as an insurer, does not extend. Story on

Bailments, Sees. 492a, 576. He is liable for all acci-

dents and mismanagement incident to the transporta-
tion and to the means and appliances by which it is

effected; but not for injuries produced by, or resulting

from, the inherent defects or essential qualities of the

articles which he undertakes to transport. The extent

of his duty in this respect is to take all reasonable care

and use all proper precautions to prevent such injuries,

or to diminish their effect, as far as he can; but his

liability, in such cases, is by no means that of an

insurer.

"Upon receiving these horses for transportation,
without any special contract limiting their liability, the

defendants incurred the general obligation of common
carriers. They thereby became responsible for the

safe treatment of the animals, from the moment they
received them until the carriages in which they were

conveyed were unloaded. Moffat vs. Great Western

Railway Co., 15 Law T. n. s. 630. They would be

unconditionally liable for all injuries occasioned by
the improper construction or unsafe condition of the

carriage in which the horses were conveyed, or by its

improper position in the train, or by the want of

reasonable equipment, or by any mismanagement, or

want of due care, or by any other accident (not within

the well-known exception) affecting either the train

generally or that particular carriage. But the trans-

portation of horses and other domestic animals is not
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subject to precisely the same rules as that of packages
and inanimate chattels. Living animals have excita-

bilities and volitions of their own which greatly increase

the risks and difficulties of management. They are

carried in a mode entirely opposed to their instincts

and habits; they may be made uncontrollable by
fright, or, notwithstanding every precaution, may
destroy themselves in attempting to break loose, or

may kill each other. If the injury in this case was

produced by fright, restiveness, or viciousness of the

animals, and if the defendant exercises all possible

care and foresight to prevent it, it would be unreason-

able to hold them responsible for the loss. Clark vs.

Rochester & Sycamore Railroad Co., 4 Kern., 570.

Thus it has been held that if horses or other animals

are transported by water, and in consequence of a

storm they break down the partition between them,
and by kicking each other some of them are killed, the

carrier will not be held responsible. Laurence vs.

Aberdein, 5 B. & Aid., 107. Story on Bailments,
Sect. 576. Angell on Carriers, 214a. The carrier of

cattle is not responsible for injuries resulting from

their viciousness of disposition, and the question what
was the cause of the injury is one of fact for the jury.

Hall vs. Renfro, 3 Met. (Ky.), 51 (25). And in a

New York case, Conger vs. Hudson River Railroad

Co., 6 Duer, 375, Mr. Justice Woodruff says, in behalf

of the court: 'We are not liable to perceive any
reason upon which the shrinkage of the plaintiff's

cattle, their disposition to become restive, and their

trampling upon each other when some of them lie

down from fatigue, is not to be deemed an injury

arising from the nature and inherent character of the

property carried, as truly as if the property had been

of any description of perishable goods/
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'

'It appears to us, therefore, that the first instruc-

tion which the defendants requested the court to give
should have been given. If the jury found that the

defendants provided a suitable car, and took all proper
and reasonable precaution to prevent the occurrence

of such an accident, and that the damage was caused

by the kicking of one horse by another, the defendant

was entitled to a verdict. That is to say, they might
be held to great vigilance, foresight and care, but they
were not absolutely liable as insurers against injuries

of that kind. As there was evidence also tending to

show that the halter was attached by the plaintiff to

the jaw of one of the horses in a manner which might
cause or increase restiveness and bad temper, and also

evidence that their shoes were not taken off, the

defendants were entitled to the instruction that if the

injuries were caused by the fault or neglect of the

plaintiff in these particulars, he could not recover.

This court has recently decided that for unavoidable

injuries done by cattle to themselves or each other, in

their passage, the common carrier is not liable. Smith

vs. New Haven & Northampton Railroad Co., 12

Allen, 531. This is another mode of saying that a

railroad corporation, in undertaking the transportation
of cattle, does not insure their safety against injuries

occasioned by their viciousness and unruly conduct.

Kendall vs. London & Southwestern Railway Co.,

L. R., 7 Ex., 373. The jury should, therefore, have

been instructed that if the injury happened in that

way, and if the defendants exercised proper care and

foresight in placing and securing the horses while under

their charge, they are not to be held liable in this

action. Upon this point the burden of proof may be

upon the defendants, but they should have been
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permitted to get to the jury upon the question whether

there had been reasonable care on their part."

SECTION 13. LIMITATION OF LIABILITY BY NOTICE.

It is possible for common carriers to limit their

bailment liability to a certain extent, either by general

notice, or by special contract.

The extent to which liability may be limited by
the first method is very slight. Although isolated

cases may be found to the contrary, the better view

unquestionably is that there is only one class of cases

in which a carrier may limit its liability by a notice

publicly posted but not shown to have been called to

the attention of the particular shipper whom it is sought
to affect, namely where the carrier has posted a

notice to the effect that the true value of all articles

shipped must be declared at the time the shipment
is made, or else the carrier will be liable only for the

apparent value of such articles.
14

SECTION 14. LIMITATION OF LIABILITY BY SPECIAL

CONTRACT.

The right of a common carrier to limit his liability

by special contract is much broader. The only limita-

tion upon such right is that the limitation shall not be

illegal or unreasonable and that no unfair advantage
be taken of the shipper. In the United States the

courts have held, in the great majority of cases, that

when a shipper accepts a bill of lading containing

provisions for a limitation of the common law liability

of the carrier, such provision is binding upon him. 15 A
common carrier cannot exempt himself from liability

14 American and Eng. Ency. of Law, Springs Mfg. Co., 16 Wall.
Vol. V, p. 289; Southern Ex- (U. S.), 329; Levering vs.

press Co. vs. Newby, 36 Ga., Union Transp., etc., Co., 42
635. Mo., 88, 97 Am. Dec., 320.

"
Michigan Cent. R. Go. vs. Mineral
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for losses caused by his own negligence. Such a

contract is clearly against public policy. This question
was discussed by the Supreme Court of the United

States, in the case of Liverpool Steam Co. vs. Phenix

Ins. Co.,
16 in the following words: "The employment

of a common carrier is a public one, charging him with

the duty of accommodating the public in the line of

his employment. A common carrier is such by virtue

of his occupation, not by virtue of the responsibilities

under which he rests. Even if the extent of these

responsibilities is restricted by law or by contract, the

nature of his occupation makes him a common carrier

still. A common carrier may become a private carrier,

or a bailee for hire, when, as a matter of accommodation

or special engagement, he undertakes to carry some-

thing which it is not his business to carry. But when
a carrier has a regularly established business for carry-

ing all or certain articles, and especially if that carrier

is a corporation created for the purpose of the carrying

trade, and the carriage of the articles is embraced

within the scope of its chartered powers, it is a common

carrier, and a special contract about its responsibility

does not divest it of that character.

"The fundamental principle, upon which the law

of common carriers was established, was to secure the

utmost care and diligence in the performance of their

duties. That end was effected in regard to goods, by

charging the common carrier as an insurer, and in

regard to passengers by exacting the highest degree

of carefulness and diligence. A carrier who stipulates

not to be bound to the exercise of care and diligence,

seeks to put off the essential duties of his employ-
ment.
18 129 U. S., 397.
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"Special contracts between the carrier or the

customer, the terms of which are just and reasonable

and not contrary to public policy, are upheld; such

as those exempting the carrier from responsibility for

losses happening from accident, or from dangers of

navigation that no human skill or diligence can guard

against; or for money or other valuable articles,

liable to be stolen or damaged unless informed of

their character and value; or for perishable articles

or live animals, when injured without default or negli-

gence of the carrier. But the law does not allow a

public carrier to abandon altogether his obligations to

the public, and to stipulate for exemptions which are

unreasonable and improper, amounting to an abnega-
tion of the essential duties of his employment.

"It being against the policy of the law to allow

stipulations which will relieve the railroad company
from the exercise of care and diligence, or which in

other words, will excuse it for negligence in the per-

formance of its duty the company remains liable for

such negligence.

"This analysis of the opinion in Railroad Co. vs.

Lockwood shows that it affirms and rests upon the

doctrine that an express stipulation by any common
carrier for hire, in a contract of carriage, that he shall

be exempt from liability for losses caused by the

negligence of himself or his servants is unreasonable

and contrary to the public policy, and consequently
void. And such has always been the understanding
of this court, expressed in several later cases. Express
Co. vs. Caldwell, 21 Wall, 264, 268 (210); Railroad

Co. vs. Pratt, 22 Wall., 123, 134; Bank of Kentucky
vs. Adams Express Co., 93 U. S., 174, 183; Railway
Co. vs. Stevens, 95 U. S., 655; Hart vs. Pennsylvania
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Railroad, 112 U. S., 331, 338; Phoenix Ins. Co. vs. Erie

Transportation Co., 117 U. S., 312, 322; Inman vs.

South Carolina Railway, ante (129 U. S.), 128."

SECTION 15. LIABILITY OF CONNECTING CARRIERS.

"By joint arrangement between carriers operating

connecting lines, a partnership relation may arise by
which each is liable for breach of the duty of carrier by
any one of them in the course of the transportation,

and suit may be brought against any one for the loss.

But mere joint traffic arrangements, and an agreement,
for division of freight, will not in themselves constitute

such a partnership.
17 The joint arrangement between

the connecting lines may be such as to make each the

agent for the other in undertaking the continuous

transportation of goods.
18 On the other hand, where

the initial carrier undertakes the entire transportation,

the connecting carriers through whose hands the goods

pass in the performance of the contract are agents of

the initial carrier in the performance of its contract,

and a suit for breach of the contract should be brought

against the carrier with whom the contract is made." 19

SECTION 16. TERMINATION OF COMMON CARRIER'S

EXCEPTIONAL LIABILITY.

It has been already stated * that there must be

an actual or constructive delivery to the consignee
before the exceptional bailment liability of the common
carrier is at an end. In Norway Plain vs. Boston and
Maine R. R. (21), the Court said: "Being liable as

common carriers, the rule of the common law attaches

17 Converse vs. Norwich, etc., Trans.
18 Shewalter vs. Missouri Pac. R.

Co., 33 Conn., 166; Hunt vs. Co., 84 Mo. App., 589.

New York, etc., R. Co., 1 Hilt. 19 St. Louis, etc., R. Co. vs. Piper,
(N. Y.), 228. 13 Kans., 505.

* See Section 6.
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to them, that they are liable for losses occurring from

any accident which may befall the goods, during the

transit, except those arising from the act of God or a

public enemy. It is not necessary now to inquire into

the weight of those considerations of reason and policy,

on which the rule is founded, nor to consider what

casualty may be held to result from an act of God, or

a public enemy; because the present case does not

turn on any such distinction. It is sufficient, there-

fore, to state and affirm the general rule. In the

present case, the loss resulted from a fire, of which

there is no ground to suggest that it was an act of

God; and it is equally clear that it did not result from

any default or negligence on the part of the company,

though the goods remained in their custody. If, at

the time of the loss, they were liable as common carriers,

they must abide by the loss; because, as common

carriers, they were bound as insurers to take the risk

of fire, not caused by the act of God, and in such case

no question of default or negligence can arise. Proof

that it was from a cause for which they, neither by
themselves nor their servants, were in any degree

chargeable, could amount to no defence, and would

therefore be inadmissable in evidence. If, on the

contrary, the transit was at an end, if the defendants

had ceased to have possession of the goods as common

carriers, and held them in another capacity, as ware-

housemen, then they were responsible only for the

care and diligence which the law attaches to that

relation; and this does not extend to a loss by acci-

dental fire, not caused by the default or negligence

of themselves, or of servants, agents, or others, for

whom they are responsible.

'The question then is, when and by what act the



BAILMENT LIABILITY OF COMMON CARRIERS. 175

transit of the goods terminated. It was contended, in

the present case, that, in the absence of express proof
of contract or usage to the contrary, the carrier of

goods by land is bound to deliver them to the consignee,

and that his obligation as carrier does not cease till

such delivery.

"This rule applies, and may very properly apply,
to the case of goods transported by wagon and other

vehicles, traversing the common highways and streets,

and which, therefore, can deliver the goods at the

houses of the respective consignees. But it cannot

apply to railroads, whose line of movement and point
of termination are locally fixed. The nature of the

transportation, though on land, is much more like

that by sea, in this respect, that from the very nature

of the case, the merchandise can only be transported

along one line, and delivered at its termination, or at

some fixed place by its side, at some intermediate

point. The rule in regard to ships is very exactly
stated in the opinion of Buller, J., in Hyde vs. Trent

& Mersey Navigation, 5 T. R., 397. 'A ship trading
from one port to another has not the means of carrying
the goods on land

; and, according to the established

course of trade, a delivery on the usual wharf is such

a delivery as will discharge the carrier.'

"Another peculiarity of transportation by railroad

is that the car cannot leave the track, or line of rails

on which it moves; a freight train moves with rapidity,

and makes very frequent journeys, and a loaded car,

whilst it stands on the track, necessarily prevents
other trains from passing or coming to the same place;
of course, it is essential to the accommodation and

convenience of all persons interested, that a loaded

car, on its arrival at its destination, should be un-
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loaded, and that all the goods carried on it to whom-
soever they may belong, or whatever may be their

destination, should be discharged as soon and as rapidly

as it can be done with safety. The car may then pass

on to give place to others, to be discharged in like

manner. From this necessary condition of the busi-

ness, and from the practice of these transportation

companies to have platforms on which to place goods
from the cars, in the first instance, and warehouse

accommodation by which they may be securely stored,

the goods of each consignment by themselves, in

accessible places, ready to be delivered, the court are

of the opinion that the duty assumed by the railroad

corporation is and this, being known to owners of

goods forwarded, must, in the absence of proof to the

contrary, be presumed to be assented to by them, so

as to constitute the implied contract between them
that they will carry the goods safely to the place of

destination, and there discharge them on the platform,
and then and there deliver them to the consignee or

party entitled to receive them, if he is there ready to

take them forthwith; or if the consignee is not there

ready to take them, then to place them securely and

keep them safely a reasonable time, ready to be delivered

when called for. This, it appears to us, is the spirit

and legal effect of the public duty of the carriers, and
of the contract between the parties when not altered

or modified by special agreement, the effect and opera-
tion of which need not here be considered.

"This we consider to be one entire contract for

hire; and although there is no separate charge for

storage, yet the freight to be paid, fixed by the com-

pany as a compensation for the whole service, is paid
as well for the temporary storage as well as for the
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carriage. This renders both the services, as well as the

absolute undertaking for the carriage, as the contingent

undertaking for the storage, to be services undertaken

to be done for hire and reward. From this view of the

duty and implied contract of the carriers by railroad,

we think there result two distinct liabilities : first, that

of common carriers, and afterwards that of keepers for

hire, or warehouse keepers; the obligations of each of

which are regulated by law.

"We may then say, in the case of goods trans-

ported by railroad, either that it is not the duty of the

company as common carriers, to deliver the goods to

the consignee, which is more strictly conformable to

the truth of the facts; or, in analogy to the old rule

that delivery is necessary, it may be said that delivery

by themselves as common carriers, to themselves as

keepers for hire, conformably to the agreement of both

parties, is a delivery which discharges their responsi-

bility as common carriers. If they are chargeable
after the goods have been landed and stored, the

liability is one of a very different character one

which binds them only to stand to losses occasioned

by their fault or negligence. Indeed the same doctrine

is distinctly laid down in Thomas vs. Boston & Provi-

dence Railroad, 10 Met., 472, with the same limitation.

The point that the same company, under one and the

same contract, may be subject to distinct duties, for a

failure in which they may be liable to different degrees
of responsibility, will result from a comparison of the

two cases of Garside vs. Trent & Mersey Navigation,
5 T. R., 389 (260). See also Van Santvoord vs. St.

John, 6 Hill, 157, and McHenry vs. Philadelphia,

Wilmington & Baltimore Railroad, 4 Harring, 448.

"The company, having received an adequate
Vol V. 12.
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compensation for the entire service, if they store the

goods, are paid for that service; they are depositaries

for hire, and of course responsible for the security and

fitness of the place, and all precautions necessary to

the safety of the goods, and for ordinary care and

attention of their servants and agents, in keeping
them and delivering them when called for. This

enforces the liability of common carriers to the extent

to which it has been uniformly carried by the common

law, so far as the reason and principle of the rule

rendered it fit and applicable, that is, during the

transit; and affords a reasonable security to the owner

of goods for their safety, until actually taken into his

own custody.
"The principle, thus adopted, is not new; many

cases might be cited; one or two will be sufficient.

Where a consignee of goods, sent by a common carrier

to London, had no warehouse of his own, but was

accustomed to leave the goods in the wagon office, or

warehouse of the common carrier, it was held, that the

transit was at an end, when the goods were received

and placed in the warehouse. Row vs. Pickford,

8 Taunt., 83. Though this was a case of stoppage in

transitu, it decides the principle. But another case

in the same volume is more in point. In re Webb,
8 Taunt., 443. Common carriers agreed to carry wool

from London to France, under a stipulation that when
the consignees had not room in their own store to

receive it, the carriers, without additional charge, would

retain it in their own warehouse, until the consignor
was ready to receive it. Wool thus carried, and placed
in the carrier's warehouse, was destroyed by an acci-

dental fire; it was held that the carriers were not

liable. The courts say that this was a loss which
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would fall on them, as carriers, if they were acting in

that character, but would not fall on them as ware-

housemen.

"This view of the law, applicable to railroad

companies, as common carriers of merchandise, affords

a plain, precise, and practical rule of duty, of easy

application, well adapted to the security of all persons

interested; it determines that they are responsible as

common carriers until the goods are removed from the

cars and placed on the platform; that if, on account

of their arrival in the night, or at any other time,

when, by usage and course of business, the doors of

the merchandise depot or warehouse are closed, or for

any other cause, they cannot then be delivered; or if,

for any reason, the consignee is not there ready to

receive them, it is the duty of the company to store

them and preserve them safely, under the charge of

competent and careful servants, ready to be delivered,

and actually deliver them when duly called for by par-
ties authorized and entitled to receive them; and for

the performance of these duties after the goods are

delivered from the cars, the company are liable, as

warehousemen, or keepers of goods for hire." 21

SECTION 17. LIEN OF COMMON CARRIERS.

Common Carriers have a lien on all goods trans-

ported by them and still in their possession for all

charges due for transportation or storage.
22 This

right to a lien covers charges for money advanced for

the payment of custom duties,
23 but does not cover

demurrage charges.
24

21 1 Gray (Mass.), 263. " Wyman vs. Lancaster, 732 Fed.
82 Gisbourn vs. Hurst, 1 Salk., 249; Rep., 72.

Gracie vs. Palmer, 8 Wheat.: M East Tennessee, etc., R. Go. VB.

635 Ohio, etc., R. Co. vs. Noe; Hunt, 15 Lea. (Tenn.), 261.
77 111., 513.





CHAPTER IV.

CARRIERS OF PASSENGERS.

SECTION 18. COMPARISON WITH CARRIERS OF GOODS.

"A carrier of passengers is one who undertakes to

carry persons from place to place, gratuitously or for

hire."
l

Such a carrier is to be distinguished from a

carrier of goods not only as to the extent of his liability,

but also as to the nature of his contract. The carriage

of goods is a bailment, and the liability arising there-

from for injuries to the goods is a liability arising out

of the contract; whereas the carriage of passengers is

not a contract of bailment,
2 and the liability of the

carrier for injuries to his passengers depends entirely

upon his negligence, and is sometimes said, as regards

common carriers, to arise out of a public duty to carry

safely imposed by law.3 The distinction between a

carrier of passengers and a carrier of goods is aptly

exemplified in the case of the carriage of passengers and

the carriage of baggage by a common carrier; the

carrier is at the same time a carrier of passengers and a

carrier of goods. In the former case, the liability of

the carrier depends upon the carrier's negligence,

whereas in the latter case he is liable for all injuries not

caused by an act of God or the public enemy.
4

J A person carrying prisoners of a Clark vs. M'Conald, 4 McCord 1,

war, under contract with the (S. C.), 223.

Government is a carrier as to a Ansell vs. Waterhouse, 2 Chit,

the necessary guards, and not Rep., 1, 18 E. C. L., 227.

merely a government agent.
* Christie vs. Griggs, 2 Campb., 79;

Truex vs. Erie R. Co., 4 Lans. Caldwell vs. Murphy, 1 Duer.

(N. Y.), 198. (N. Y.), 233.

181
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SECTION 19. PASSENGERS.

"A passenger is a person who undertakes, with

consent of the carrier, to travel in the conveyance pro-
vided by the latter, otherwise, than in the service of

the carrier as such. * * * The question whether

one is a passenger or not is one of mixed law and fact
;

but the law being tolerably clear, it may be said, as a

general rule, that the issue upon any conflict of evidence

is one for a jury to decide, and not one to be passed

upon as a matter of law by the court." 5

A carrier of passengers is bound to receive for

carriage all proper persons who desire to become

passengers.
6 A carrier of passengers may refuse to

receive as passengers those coming under the following

classes: intoxicated persons,
7

persons infected with

a contagious disease,
8

persons too feeble or infirm to

take care of themselves, unless accompanied by a

6
Higley vs. Gilmer, 3 Mont., 90,
35 Am. Rep.. 450. A passen-
ger has also been defined as a

person conveyed for hire from
one place to another, Rapalje
& Lawr. L. Diet.; one who has
taken a place in a public con-

veyance for the purpose of

being transported from one

place to another, and has, in

the course of the performance
of that contract, received un-
der its care either upon the
means of conveyance or at the

point of departure of that
means of conveyance. Black.
L. Diet.; Pennsylvania R. Co.

vs. Price, 96 Pa. St.. 267; 1 Am.
& Eng. R. Cas., 234.

6
Hannibal, etc., R. Co. vs. Swift,

12 Wall. (U. S.), 262; State vs.

Chavin, 7 Iowa, 204; Bennett
vs. Dutton, 10 N. H., 481.

7 Lemont vs. Washington, etc., R.

Co., 1 Mackey (D. C., 180, 47
Am. Rep., 238: "A railroad

company is not bound to re-

ceive any person as a passenger

who is drunk to such a degree
as to be disgusting, offensive,

disagreeable, or annoying, and
a person so drunk as to be

likely to violate the common
proprieties, civilities, and de-

cencies of life has no right to a

passage while in that condition.
The comfort and convenience of

passengers generally must be

Erotected,
their opinions and

jelings regarded, and proper de-
corum observed; and although
in a railroad passenger car

neither the highest breeding of

the drawing-room nor the
fastidious delicacy of the parlor
is required, yet the behavior of

all persons therein should be

becoming to the place and the

general character of the pass-

engers." Pittsburg, etc., R.
Co. vs. Vandyne, 57 Ind., 576;
26 Am. Rep., 68; 18 Am. Ry.
Rep., 454.

8 Thurston vs. Union Pac. R. Co.,
4 Dill (U. S.), 321.
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proper attendant,
9

persons soliciting business in conflict

or competition with the carrier,
10

persons to a num-
ber beyond the capacity of the facilities of the carrier.

11

Persons cannot be discriminated against on ac-

count of their color.
12

SECTION 20. LIABILITY OF CARRIERS OF PASSENGERS
FOR INJURIES TO PASSENGERS.

The rule as to the liability of carriers of passengers
for personal injuries to passengers is thus stated in the

case of Meier vs. Pennsylvania R. Co. :

13

"Agnew, J. It is agreed on all hands, says Judge

Redfield, in his work on Railways, ed. 1867, p. 174,

that carriers of passengers are liable only for negligence

either proximate or remote, and that they are not

insurers of the safety of their passengers, as they are

as carriers of goods and baggage of passengers. The
numerous cases cited from which this result is drawn,

justify this statement. Alden vs. N. Y. Central Rail-

road Co., 26 N. Y., 102, holding that a carrier is bound

absolutely to provide a safe vehicle, irrespective of

any question of negligence, is not in accord with the

American cases generally, or the modern English decis-

ions. It is reviewed in Redhead vs. Midland Railroad

Co., 2 Law Rep. C. B., 412, and therein said not to be

founded in good reason. See the cases collected in

Shearman & Redfield on Negligence (1869), 299, Sect.

267.

"The language of Judge Gibson, taken from New
Jersey Railroad Co. vs. Kennard, 9 Harris, 204, that a

carrier of either goods or passengers is bound to provide
8 Croom vs. Chicago, etc., R. Co.,

"
Chicago, etc., R. Co. vs. Duncan,

52 Minn., 296, 38 Am. St. Rep., 28 Ind., 441, 92 Am. Dec., 322.

557.
" 64 Pa. St., 225.

10
Barney vs. Oyster Bay, etc.,

1S 105 Va., 809, 54 S. E. 879.

Steamboat Co., 67 N. Y., 301.
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a carriage or vehicle perfect in all its parts, in default

of which he becomes responsible for any loss or injury

that may be suffered, has no relation to the question
now before us. The case he was considering was that

of a car made without guards at the window to prevent
the arms of passengers being thrust out, to their injury,

which he considered a defect in the construction of the

car, making the carrier liable for negligence. The car

was not perfect in its parts, as he thought. The car

was imperfect in construction, and therefore not

adapted to the end to be attained, to-wit, security. It

may not be amiss to say that this opinion of the Chief

Justice as to window guards was not sustained by the

court in bane, and has since been overruled in Pittsburg
& Connellsville Railroad Co. vs. McCleary, 6 P. F.

Smith, 294. The doctrine we are now asked to sustain

is that, though the car is perfect in all its parts, if

imperfect from some latent and undiscoverable defect,

which the utmost skill and care could neither perceive
nor provide against, the railroad company must still

be held responsible for injury to passengers, on the

ground of an absolute liability for every defect. The

plaintiff in error in effect contends that the defendants

were warrantors against every accident, but even in the

case referred to, Judge Gibson denied this rule. He
said of the carrier, he is bound to guard him (the

passenger) from every danger which extreme vigilance

can prevent. This expresses the true measure of re-

sponsibility. He answered a point in these words:

That the company is responsible only for defects

discoverable by a careful man after a careful examina-

tion and exercise of judgment.' Thus: This is true,

but were there such an examination and exercise of

judgment? The defective construction of the car must
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have been obvious to the dullest perception/ etc.

The same rule was laid down in Laing vs. Colder, 8

Barr., 482. Judge Bell says, it is long since settled

that the common law responsibilities of carriers of

goods for hire do not as a whole extend to carriers

of passengers. The latter are not insurers against all

accidents. But though (he says) in legal contempla-

tion, they do not warrant the absolute safety of their

passengers, they are bound to the exercise of the utmost

degree of diligence and care. The slightest neglect

against which human prudence and foresight may
guard, and by which hurt or loss is occasioned, will

render them liable in damages. The same doctrine

will be found in substance in Railroad Co. vs. Aspell,

11 Harris, 149, and Sullivan vs. The Philadelphia &
Reading Railroad Co., 6 Casey, 234, and in other cases.

In all the Pennsylvania cases, it will be found that

negligence is the ground of liability on the part of a

carrier of passengers. Absolute liability requires abso-

lute perfection in all respects, which is impossible.

'The utmost, which human knowledge, human
skill, and human foresight and care can provide is all

that in reason can be required. To ask more is to

prohibit the running of railways, unless they possess
a capital and surplus which will enable them to add a

new element to their business, that of insurance. Nor
can we carry the requirement beyond the use of known

machinery and modes of using it. Railroads must keep
pace with science and art and modern improvement
in their application to the carriage of passengers, but
are not responsible for the unknown as well as the new.
The rule laid down by the learned judge, in the

language quoted in the second assignment or error, is

a correct summary of the law. The rule of responsi-
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bility differs from the rule of evidence. Prima facie,

where a passenger, being carried on a train, is injured

without fault of his own, there is a legal presumption
of negligence, casting upon the carrier the onus of

disproving it. Laing vs. Colder, 8 Barr., 482; Sullivan

vs. Philadelphia & Reading Railroad Co., 6 Casey, 234;

Shearman & Redfield on Negl., Sect. 280; Redfield on

Railways, Sect. 1760, and notes. This is the rule when
the injury is caused by a defect in the road, cars, or

machinery, or by a want of diligence or care in those

employed, or by any other thing which the company
can and ought to control as a part of its duty to carry

the passengers safely; but this rule of evidence is not

conclusive. The carrier may rebut the presumption
and relieve himself from responsibility by showing that

the injury arose from an accident which the utmost

skill, foresight, and diligence could not prevent.
"

In the United States, at least it is well settled

that a carrier of passengers is liable in damages for

personal injuries inflicted on its passengers by intruders,

strangers, or fellow passengers, if it knew or ought to

have known that the danger existed, or was reasonably
to be apprehended, and could, by the use of the agencies

at its disposal, have prevented the mischief. In the

reported case it is held that a street railway company
is not liable to a passenger for an injury inflicted by
a missile thrown by a stranger, standing in the street,

for the purpose of injuring the motor man of one of its

cars as a punishment for the motorman's refusal to

stop the car at a place where it was not required by
law or custom to stop. The decision is based on the

ground that the motorman was not bound to anticipate

that the stranger who was hailing the car would be

guilty of a criminal assault upon the motorman or the
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passengers, particularly in view of the fact that the

stranger was standing at a point where the company
was not required to stop its cars and where it was not

in the habit of stopping them. This holding seems

to be sound in principle, is supported by authority,
and is not in conflict with the general rule stated

above.

In the present case of Norfolk, etc., R. Co. vs.

Birchfield,
14

it is held that when the conductor of a

train hears an altercation between two passengers, it

is his duty to interpose in order to prevent trouble,

and that if he fails to do so the railroad company is

liable for an assault by one of the passengers upon the

other; and that this is especially true where there is

a statute making conductors conservators of the peace
and empowering them to make arrests on board their

respective trains. It is also held in that case that it is

the duty of the conductor to prevent an assault, even

though he believes that the assaulting passenger is a

special officer of the railroad company.
The liability of carriers of passengers for torts

committed by their employees is considered in the case

of Marion vs. Chicago, etc., R. Co. :

15

"The rule is familiar that an employer is liable

for the torts of an employe only when they are com-

mitted in the course of his employment. The difficulty

has been to determine what acts should be deemed

within the course of his employment. If, in this case,

the conductor had forced the plaintiff from the train

while in motion, and while crossing a bridge, the act

very clearly would, under the circumstances, be deemed

to be in the course of his employment, and that, too,

even if it were shown that he had been expressly in-

M 8 American and Eng. Annotated " 59 Iowa, 428.

Cases, p. 590.
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structed to eject no person from the train when in

motion, and especially when crossing a place as danger-
ous as a bridge. In one sense, the specific act would

not be in the course of his employment, but his general

employment to remove trespassers from the train

would be sufficient to render the company liable.

"But it appears to us that the act of an employe
of a railroad company in removing a trespasser from

a train cannot be considered the act of the company,
unless he was engaged generally to remove trespassers,

or specifically to remove the particular trespasser.

The court below appears to have thought otherwise.

The instruction given proceeds upon the theory that

where a person is employed to do one thing, and he

volunteers to do another, his act shall nevertheless

be deemed to be within the scope of his employment,
if his purpose was to serve his employer. But in our

opinion the purpose of the employe is not in a case

like the one at bar, material. The court, we think,

was misled by a distinction which has been drawn by
courts in a different class of cases. Where the ques-
tion is as to whether the employer is liable for a wilful

injury done by an employe, it is sometimes important
to inquire whether the employe's purpose was to serve

his employer by the wilful act. Illinois Central Rail-

road Co. vs. Downey, 18 111., 259; Wright vs. Wilcox,
19 Wend., 343; Moore vs. Sanborn, 2 Mich., 519; Croft

vs. Alison, 4 B. & Aid., 590; Johnson vs. Barber, 5

Oilman, 425; Foster vs. Essex Bank, 17 Mass., 479.

The rule is that an employer is not liable for a wilful

injury done by an employe, though done while in the

course of his employment, unless the employe's pur-

pose was to serve his employer by the wilful act.

Where the employe is not acting within the course of
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his employment, the employer is not liable, even for

the employe's negligence, and the mere purpose of the

employe to serve his employer has no tendency to

bring the act within the course of his employment.
Where a female servant having authority to light fires

within a house, but not to clean the chimneys, lit a

fire for the sole purpose of cleaning a chimney, it was
held that her employer was not liable for an injury
caused by her negligence in lighting the fire. Mac-
kenzie vs. McLeod, 10 Bing., 385; see, also, Towanda
Coal Co. vs. Heeman, 86 Pa. St., 418.

"In our opinion, the court erred in the instruc-

tion given, and in refusing the instruction asked by the

defendant. Several other questions are presented,

but in the view which we have taken of the case, they
will probably not arise upon another trial."

SECTION 21. LIABILITY OF CARRIERS OF PASSENGERS

AS BAILEES OF BAGGAGE OF PASSENGERS.

The liability of a carrier of passengers for the

baggage of a passenger delivered to him, is that of a

common carrier.
16 He will therefore, only be excused

from the loss thereof, or injury thereto, when such loss

or damage was caused by an act of God, or of the public

enemy, or of the shipper, or was due to an inherent

defect in the goods themselves. 17 The burden is on

the carrier to show that the loss was by an excepted

cause.
18 This general liability of the carrier exists

whether the bagagge is carried on the same train with

the passenger or not.

The same general rules as to the limitation of

w Merrill vs. Grinnell, 30 N. Y.,
l7 McCormick vs. Pennsylvania

594; Walsh vs. The H. M. Cent. R. Co.. 80 N. Y., 336.

Wright, Newb. Abr., 494, 29 l8
Toledo, etc., R. Co. vs. Tapp, 5

Fed?CM. No. 12, 115. Ind. App., 304, 33 N. E., 462.
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liability, by the carrier, apply in the case of carriers of

passengers as in the case of common carriers. Any
limitation assented to by the passenger, and which

is not illegal, and does not go to the extent of

relieving the passenger from responsibility for his

own negligence, is valid. Public notices are not

binding except to the same extent as in the case

of the common carriers. The practically universal

custom of common carriers at the present tune is

to restrict their liability for baggage to liability for

those articles which are naturally and properly nec-

essary for the use of the passenger on his journey.
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NOTE. Very little space is given to the subject
of Personal Property. By far the greater portion
of any book on this subject is given to subjects

which are also taken up in other branches of the law.

In following out the principle, adopted in the prepara-
tion of this work, of avoiding repetitions, all such sub-

jects have been passed over with a mere reference to

the branch of the law where each subject can be more

conveniently treated.

Vol. V. 13. 193





CH APTE R I .

INTRODUCTORY.

SECTION 1. PROPERTY.

The word property may be defined briefly as the

exclusive right of possessing, enjoying and disposing

of lands and chattels.
1

SECTION 2. REAL AND PERSONAL PROPERTY.

Property is divided into real property and per-

sonal property. The distinction between these two

kinds of property is in some respects a very artificial

one; this being mainly due to the connection of the

laws of property with the Feudal System. The distinc-

tion will be more fully treated under the subject of

Real Property.
2 In general, it may be said, that real

property includes immovable objects, "lands, tene-

ments, and hereditaments/' and all interests in them
which in quantity amount to a life estate or greater.

Personal property includes all immovable objects, all

interests or rights in immovable objects, intangible

rights such as choses in actions, and estates or inter-

ests in real property less than a life estate. A great
deal of the confusion existing on this subject arises

from the use of the term '

'property" both to describe

the tangible object itself and the interest which a per-
son has in such property.

SECTION 3. ABSOLUTE AND QUALIFIED PROPERTY.

Absolute property, is one which consists of a com-

plete title to, and control over, a certain thing. Quali-
1 Smith on Personal Property, p. 1; Housel, 17 Johns, 281, 283.

and Law Diet., Property Bouv. a Volume VI, Subject 17.

L. Diet., Property: Jackson vs.
195
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fied property is a special, temporary, or conditional

interest in a thing. The right of a bailee represents
one of the most common species of qualified property.

Certain restrictions exist even upon absolute

ownership. All property is subject to the States'

power of taxation and eminent domain,
3 and no person

has the right to use his property to aid in any violation

of the law.4

SECTION 4. PORTIONS OF THE SUBJECT OF PERSONAL
PROPERTY TREATED ELSEWHERE.

A large part of the subject of Personal Property
is treated elsewhere in this work, Sales,

5 and Bail-

ments8
of Personal Property, have already been dis-

cussed. Patents7 and Copyrights,
8
are two forms of

intangible personal property which are also treated as

separate subjects. The interests in real property
which are classed as personal property will be taken

up under the subject of Real Property.
9

* Withers vs. Buckley, 20 How., 84; Property. This form of state-

Charles River Bridge vs. War- ment is misleading. See Torts,
ren Ave. Bridge, 7 Pick., 344. Section 69.

4 This prohibition is sometimes 5 Volume V, Subject 11.

stated as follows: "A person
9 Volume V, Subject 12.

is not at liberty to so use his 7 Volume V, Subject 15.

own as to injure the rights of 8 Volume V, Subject 16.

another." Smith's Personal Volume V, Subject 17
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METHODS OF ACQUIRING PERSONAL
PROPERTY.

SECTION 5. GENERAL CLASSIFICATION.

Personal property may be acquired in three gen-
eral ways, (1) by original acquisition; (2) by act of the

parties, and (3) by operation of law.

SECTION 6. ORIGINAL ACQUISITION.

Title by original acquisition is in turn subdivided

into:

(1) Occupancy.

(2) Accession.

(3) Products of intellectual labor.

(4) Trade-marks.

SECTION 7. OCCUPANCY.

The first method, historically, of acquiring the

ownership of any article was to take possession of

property which had previously had no owner. The

importance of this method of acquiring property de-

creased in importance with the decrease of unappro-

priated property in the world. Property, however,

may still be acquired in this manner in the following

classes of cases:

(1) Goods taken by capture in war.

(2) Goods lost by their owner and never re-

claimed.

(3) Goods intentionally abandoned.

(4) Waifs.

(5) Animals, ferae naturae reclaimed.

(1) The right of capture of personal property
197
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in war was formerly of great importance. The right

is now generally limited to captures on water, and the

extent of the application of this right is being con-

stantly more and more restricted.
1

(2) and (3) Goods lost or abandoned become
the property of the finder, if the former owner has en-

tirely abandoned the intention of reclaiming them.2

Until such abandonment on the part of the owner,
he may retake his lost chattels, whenever and wherever

he may find them, even in the possession of a bona
fide purchaser.

(4) Waifs, are stolen goods thrown away by a

thief in his flight. Formerly, such goods belonged
to the government if seized by anyone but the

owner. At the present time, the government is held

to hold such goods in trust for the true owner.3

(5) Wild animals, or animals ferae naturae,

belong to no one. Any person may become the owner
of such animals by reducing them to possession.
Such property is a qualified one, however, which is

lost upon the escape of the animal. It is said that if

the animal becomes so far tamed that it will return

to its master's house of its own accord, the qualified

property becomes an absolute one.

SECTION 8. ACCESSION.

Property may be acquired by accession in the

following cases:

(1) The fruits of the earth, either produced

naturally, or by human industry.

(2) The increase of animals.

(3) Materials of one person united to the ma-
terials of another.

1 See Bubject of Public Interna- more vs. White, 74 Me., 456.
tional Law, Vol. VII, Sub. 38. Kent Com

, p. 358.
2 Kent, Com., pp. 356, 357; Liver-
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(4) Confusion of goods.

(1) The productions of the earth, whether pro-
duced naturally, or as a result of human labor, belong
to the owner of the soil or the person rightfully in

in possession thereof.

(2) The increase of animals belong to the owner
of the mother. If domestic animals are hired for a

limited period, their increase during such special period

belongs to the hirer.
4

(3) Where materials are furnished by one person,
or several, and are united by the labor of another, the

joint produce will, in the absence of any agreement,

belong to the contributor of the most important or

valuable constituent, whether it be materials or labor.
5

(4) Where a person wrongfully so mingles his

own goods with those of another person, that they
cannot be separated, the wrongdoer loses his goods,

which become the property of the other person.

SECTION 9. PRODUCTS OF INTELLECTUAL LABOR.

Under the products of intellectual labors are in-

cluded, (1) patents; (2) copyrights; (3) letters, and

(4) lectures.

(1) and (2) Patents and copyrights are treated

elsewhere in this volume.6

(3) Where a letter is written and sent by one

person to another, the right of property in the letter

as a tangible piece of property is in the party receiving

it, while the right of property in the letter as an in-

tellectual production is in the writer. The receiver

of a letter has no right to publish it, without the con-

sent of the writer, unless such publication is necessary

for the defense of the party receiving it.

* Putnam vs. Wiley, 8 Johns, 432; Patents, Subject 15, Copyrights,
Stewart vs. Bell, 33 Miss., 154. Subject 16.

1 Smith on Personal Property, 341.
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(4) Lectures are a product of intellectual labor.

The party who composed them has a property right

in them and they cannot be published without his con-

sent.

SECTION 10. TRADE-MARKS.

A trade-mark has been denned as "the name,

symbol, figure, letter, form or device, adopted and
used by a manufacturer, or merchant, in order to

designate the goods that he manufactures, or sells,

and distinguish them from those manufactured or

sold by another; to the end that they may be known
in the market as his, and thus enable him to secure

such profits as result from a reputation for superior

skill, industry, or enterprise."
7

Unlike patents and copyrights, the right in a

trade-mark is given by the common law instead of by
statute.

"As a general rule, any name, mark, symbol, or

device which is capable, when known in the market,
of distinguishing one person's goods from those of

another, and which other persons cannot use with

equal truth as applied to their own goods, may be

appropriated as a trade-mark.8 But no sign, symbol,
or form of words can be appropriated, as a valid trade-

mark, which, from the fact conveyed by its primary

meaning, others may employ with equal truth and

with equal right for the same purpose.
9 Such words,

which may not be monopolized as technical trade-

marks, may by use acquire a secondary meaning, as

designating the goods of a particular person, which

will entitle him to protection against their use by
7
Upton on Trade-Marks, p. 9. 9 Babbitt vs. Brown, 68 Hun.

8 Shaver vs. Shaves, 54 Iowa, 208, (N. Y.), 515.

37 Am. Rep., 194.
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10
another upon the ground of unfair competition.

The use of descriptive and geographical terms furnishes

familiar illustrations of this principle.

Words or phrases which are purely arbitrary or

fanciful as applied to the goods in question may con-

stitute a valid technical trade-mark. 11 Words and

phrases of this class are those which do not by their

usual meaning, denote origin, ownership, quality,

materials, or grade, but which by mere application

and association with a particular class of goods have

come to indicate ownership or origin.
12 The word

'Star' as applied to skirts, and other furnishing goods,
13

'Ideal' as applied to fountain pens,
14

Tride,'
15 or

'Elk' as applied to Cigars,
16 and other similar words

or phrases,
17 are illustrations of this class of trade-

marks." 18

Devices or symbols are the most usual forms of

trade-marks. Letters or initials may constitute trade-

marks,
19 as may also numerals, if used arbitrarily, and

not to designate grade or quality.
20

Color,
21 form or

size,
22 cannot be protected in a trade-mark. It is well

settled that every one has the absolute right to use his

own name honestly in his own business, even though
he may thereby incidentally interfere with and injure

the business of another having the same name. In

10
Draper vs. Skerrett, 116 Fed.

Rep., 206.
11 Selchow vs. Baker, 93 N. Y., 59,

45 Am. Rep., 169.
- LoriUard vs. Pride, 28 Fed. Rep.,

434.
a Hutchinson vs. Blunberg, 51

Fed. Rep., 829.
14 Waterman vs. Shipman, 130 N.

Y., 301.
" Hier vs. Abrahams, 82 N. Y.,

519, 37 Am. Rep., 589.
18 Litchtenstein vs. Goldsmith, 37

Fed. Rep., 359.

17 Burt vs. Tucker, 178 Mass., 493,
86 Am. St. Rep., 499.

18 Lever vs. Smith, 112 Fed. Rep.,
998; Noel vs. Ellis, 89 Fed.

Rep., 978.
19

Motley vs. Dawman, 3 Myl. & C.

I; Lawrence Mfg. Co. vs. Ten-
nessee Mfg. Co., 138 U. S., 537.

20 Burton vs. Stratton, 12 Fed.

Rep., 696.
21 Coats vs. Merrick Thread Co., 149

U. S., 562.
M

Harrington vs. Libly, 14 Blatcilf.
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such case the resulting inconvenience or loss is dam-
num absque injuria.

"It may be that a trade is of such a nature that

the products of that trade, when used in connection

with a particular trade-name, have become almost

indissolubly connected with the business carried on

by a certain manufacturer who has created that par-
ticular business. But still, even though that may be

so, and even though the nature of the trade must be

taken into consideration in an action for an injunction,

there never has been a case yet where an order has

been made restraining a man altogether from carrying
on a particular trade in his own name. Every decision

up to the present time has been limited to restraining
him from carrying on a trade which has thus become
so identified^ with the business of another person,
without taking such steps as any honest man would

wish to take to prevent his goods being confounded

with the other person's goods which have become so

identified with the name." 23

"A person who uses his own name in connection

with an article manufactured by him cannot, by ex-

tensively advertising such article, acquire the right

to an injunction restraining another person with the

same name from manufacturing and selling a similar

article under his own name, when such other person
has been engaged in such manufacture for many years,

and there is nothing to indicate a purpose on his part
to confuse the two products with each other.

24

But although a person may use his name hon-

estly in his business or on his goods, he cannot resort

to any artifice or do any act calculated to delude the

public into the belief that his business or goods are

83 Cash vs. Cash, 86L.T. N. S., 211. Pettijohn Cereal Co., 72 Fed.
34 American Cereal Co. vs. Eli Rep., 903.
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those of some other person, and thus cause an injury

to the latter beyond that which necessarily results

from the mere similarity of name."
It is unfair competition for a person to adopt as a

business name for his goods a personal name other

than his own, when the name so adopted is that of a

business rival, his predecessor in the field, and has

been used by such rival to designate his own goods
of a similar character.

25

An injunction will be granted on the ground of

unfair competition, when the defendant's right to use

a name similar to the plaintiff's rests solely on an

agreement with a third person of that name permitting
its use, and the right to use the name was thus procured
for the purpose of deceiving prospective purchasers
as to the identity of the goods designated thereby.

Trade-marks may be acquired by any person,

either natural or artificial, who is capable of acquiring
and possessing other kinds of personal property.

226

SECTION 11. TRANSFER BY ACT OF PARTIES.

Transfer of personal property by the act of the

parties may take place through any of the following

methods :

(1) Gifts, inter vivos.

(2) Gifts, causa mortis.

(3) Will or testament.

(4) Sales.

(5) Indorsements.

(6) Assignments.

(7) Bailments.

Transfers by sales and bailments have already
been discussed. Transfers of property by will or testa-

M Hohner vs. Gratz, 52 Fed. Rep.,
K

Taylor vs. Carpenter, 3 Story,
871. 458,; Coffeen vs. Brunton, 4

McLean, 516.
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ment will be considered under the subject Wills,
27 and

that by indorsements under the subject of Bills and

Notes.28

SECTION 12. GIFTS.

Gifts are of two kinds: inter vivos and causa

mortis.

A gift inter vivos is a voluntary, actual and im-

mediate transfer of a thing by one living person to

another living person. Actual delivery is essential

to complete the transfer. Neither the common law

or the equity courts, will attempt to enforce an

executory promise of a gift.

A gift once completely executed is binding on the

parties and cannot be revoked by the donor; it may
be set aside, however, if in fraud of creditors.

29

Gifts causa mortis are gifts of personal property,
made in prospect of death at no very remote period,

and which are dependent upon the condition of death

occurring substantially as expected by the donor,
and that the same be not revoked before his death.30

Gifts causa mortis were introduced into the com-
mon law from the civil law.

Three elements are necessary in every gift of causa

mortis. (1) The donor must make the gift in antici-

pation of his own death; (2) the donor must actually
die from the cause from which he expected death;

(3) the property must be delivered.

A gift causa mortis is a conditional gift, the donor

may revoke such a gift at any time before his death,

and his recovery always revokes it. Gifts of this

character are not favored by the law.

27 Volume X, Sub. 32. * Reed vs. Spaulding, 42 N. H.,
28 Vol. IX, Sub. 26. 114; Carpenter vs. Dodge, 20
29 Smith on Personal Property, Vt.. 595; Wallace vs. Burdell,

Sec. 78 97 N. Y., 131.
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SECTION 13. TRANSFER OF PERSONAL PROPERTY BY
OPERATION OF LAW.

The ownership of personal property may be trans-

ferred by operation of the law in any of the following

manners :

(1) By forfeiture
; (2) succession; (3) judgment;

(4) intestacy; (5) insolvency, and (6) marriage. The
transfer of personal property by marriage was con-

sidered under the subject of Domestic Relations,
81

and transfers by insolvency will be taken up under

the subject of Bankruptcy.
32

Forfeiture consists in the loss of goods or chattels

by their owner, either to the government as a punish-
ment for the violation of law, or to an individual as a

penalty for a breach of contract.

The law at present looks with a great deal of dis-

favor upon forfeitures. Forfeitures for crime are now
of rare occurrence, and wherever possible the law will

relieve against forfeitures for breach of contract.

Succession is the method by which new stock-

holders in a corporation succeed to the rights of their

predecessors; it is the method which renders it possible

for a corporation to have a continued existence in

spite of the changes in the membership of its stock-

holders.

The transfer of property by judgment will be con-

sidered in the treatment of the adjective branches of

the law.

Vol. IV, Sub. 10. M Vol. IX, Sub. 29.





CHAPTER III.

PERSONAL PROPERTY HOW HELD.

SECTION 14. INDIVIDUAL OWNERSHIP.

The most common form of ownership is individual

ownership. This form of ownership presents no legal

difficulties and requires no explanation.

SECTION 15. JOINT OWNERSHIP.

Joint ownership in its broadest sense, includes all

cases where two or more persons have a common
interest in the ownership of property. In this sense

it includes both joint tenancy and ownership in com-

mon. In the case of joint tenancy there must exist

the four unites of time, title, interest, and possession.

In the case of ownership in common, only unity of

possession is necessary.
1

The principle incidents of ownership of personal

property in common have been summed up as follows :

First. The possession of one is the possession of

all, and all are equally entitled to possession.

Second. One cannot maintain an action against
his co-tenant to recover possession of the common

property; but he may have an action of tort against
him for its conversion or destruction.

Third. The interest of one is subject to levy and
sale by execution for his debts; but if the officer sells

the whole property, and not merely the interest of the

judgment debtor, he will be liable to an action by the

other co-owner for his undivided interest.

1 For a more thorough discussion common, see subject of Real
of joint tenancies and estates in Property, Vol. IV, Sub. 17._

207



208 PERSONAL PROPERTY.

Fourth. One owner in common of chattels may
recover from another any money properly expended on

it beyond his due proportion; but there must have

been a previous request to join in making the necessary

repairs, unless there exist some agreement or prescrip-

tion binding either party exclusively to make repairs.

Fifth. Where personal property in common bulk

and of the same quality, severable in its nature, is

owned by two or more persons in common, each may
sever and appropriate his share if it can be determined

by measurement or weight, without the consent of the

others, and without liability to an action for the con-

version of the common property.

Sixth. Owners in common of personal property

may maintain a suit in equity for partition; and in

case a division be impracticable they may have a decree

for the sale of the common property, and a division of

the proceeds.

SECTION 16. PARTNERS AND CORPORATIONS.

Property may be owned not only by individuals

either severally nor jointly, but also by partnership
and corporations. The ownership of personal property

by partnership or private corporations will be treated

under these subjects.
2

1 Private Corporations, Vol. VIII, Vol. VIII, Subject 24.

Subject 23, Private Corporations,



CHAPTER IV.

SPECIAL SPECIES OF PERSONAL PROPERTY.

SECTION 17. DEBTS.

A debt is something due from one person to

another. Every debt has a dual aspect, there is the

obligation of the debtor, and the chose in action of

the creditor. The right, or chose, in action of the

creditor is a species of personal property. As such

personal property debts are proper subjects of taxation

or execution. Debts can be discharged either by pay-

ment, accord and satisfaction, bankruptcy, release,

rescission, lapse of time or novation. 1

SECTION 18. MORTGAGES.

Mortgages are debts whose payment is secured by
the pledge of real or personal property. At the present
time the debt is considered the true property right and

the mortgage as only security therefor. The right of a

mortgagee of real property is therefore only personal

property.
2 Chattel mortgages are in every state regu-

lated by special statutes.
3

SECTION 19. INSURANCE.

Insurance is a form of intangible personal property
which has been rapidly growing in importance at the

present time. The species of property is treated by
itself in a later volume. 4

1 See Chapter IX of Contracts VI, subject 17; and Equity
(Vol. Ill), on discharge of Jurisprudence, Vol. VII, Sub-

Contracts, ject 20.
1 For further treatment of mort- 3 See statutes of the several states,

gages, see Real Property, Vol. * See Vol. IX, Subject 28.

Vol. V. 14 209
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Patents.
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INTRODUCTORY.

PATENTS.

A patent is a license granted by the government
to an inventor, giving him for a certain period, the

exclusive right to the use of his invention.

A patent right is an incorporeal kind of personal

property, not susceptible of actual delivery or posses-

sion.
1 There is no common law right in patents. The

United States Constitution authorizes Congress to

provide for the granting of patents,
2 and patent rights

in the United States are entirely statutory. The

provisions of the Federal statutes relative to this sub-

ject with certain annotations, are here given.

ANNOTATED FEDERAL STATUTES ON THE
SUBJECT OF PATENTS.

ESTABLISHMENT OF THE PATENT OFFICE.

Sec. 475. There shall be in the Department of

the Interior, an office known as the Patent-Office,

where all records, books, models, drawings, specifica-

tions, and other papers and things pertaining to pat-
ents shall be safely kept and preserved.

Sec. 476. (Officers and Employes). There shall

be in the Patent-Office a Commissioner of Patents, one

Assistant Commissioner, and three Examiners-in-chief,

who shall be appointed by the President, by and with
the advice and consent of the Senate. All other

officers, clerks, and employes authorized by law for

1 Waterman vs. Mackenzie, 138 U. United States Constitution, Art.

S., 257. 1, Sec. 8, Clause 8.

213
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the office shall be appointed by the Secretary of the

Interior, upon the nomination of the Commissioner of

Patents.

SALARIES.

SECTION 477. The salaries of the officers men-
tioned in the preceding section shall be as follows:

The Commissioner of Patents, $4,500 a year.

The Assistant Commissioner of Patents, $3,000
a year.

Three examiners-in-chief, $3,000 a year each

BONDS OF COMMISSIONER AND CHIEF CLERK.

Sec. 479. The Commissioner of Patents and the

chief clerk, before entering upon their duties, shall

severally give bond, with sureties, to the Treasurer of

the United States, the former in the sum of $10,000,

and the latter in the sum of $5,000, conditioned for the

faithful discharge of their respective duties, and that

they shall render to the proper officers of the treasury
a true account of all money received by virtue of their

offices.

RESTRICTIONS UPON OFFICERS AND EMPLOYES.

Sec. 480. All officers and employes of the Patent

Office shall be incapable, during the period for which

they hold their appointments, to acquire or take,

directly or indirectly, except by inheritance or bequest,

any right or interest in any patent issued by the office.

DUTIES OF COMMISSIONER.

SECTION 481. The Commissioner of Patents,

under the direction of the Secretary of the Interior,

shall superintend or perform all duties respecting the

granting and issuing of patents directed by law; and

he shall have charge of all books, records, papers,
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models, machines, and other things belonging to the

Patent-Office.

DUTIES OF ASSISTANT COMMISSIONER.

SECTION 1. (Duties of Assistant Commissioner)
* * * Patent Office. * * * Assistant Com-

missioner, shall perform such duties pertaining

to the office of commissioner as may be assigned to

him by the Commissioner. * * *

DUTIES OF EXAMINERS-IN-CHIEF.

SECTION 482. The examiners-in-chief shall be

persons of competent legal knowledge and scientific

ability, whose duty it shall be, on the written petition

of the appellant, to revise and determine upon the

validity of the adverse decisions of examiners upon

applications for patents, and for re-issues of patents,

and in interference cases; and, when required by the

Commissioner, they shall hear and report upon claims

for extensions, and perform such other like duties as

he may assign them.

ESTABLISHMENT OF REGULATIONS.

SECTION 483. The Commissioner of Patents,

subject to the approval of the Secretary of the Interior,

may from time to time establish regulations, not in-

consistent with law, for the conduct of proceedings
in the Patent-Office.

ARRANGEMENT AND EXHIBITION OF MODELS, ETC.

SECTION 484. The Commissioner of Patents shall

cause to be classified and arranged in suitable cases,

in the rooms and galleries provided for that purpose,
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the models, specimens of composition, fabrics, manu-

factures, works of art, and designs, which have been

or shall be deposited in the Patent-Office; and the

rooms and galleries shall be kept open during suitable

hours for public inspection.

DISPOSALS OF MODELS ON REJECTED APPLICATIONS.

SECTION 485. The Commissioner of Patents may
restore to the respective applicants, such of the models

belonging to rejected applications as he shall not think

necessary to be preserved, or he may sell or otherwise

dispose of them after the application has been finally

rejected for one year, paying the proceeds into the

treasury, as other patent moneys are directed to be

paid.
LIBRARY.

SECTION 486. There shall be purchased for the

use of the Patent Office, a library of such scientific

works and periodicals, both foreign and American, as

may aid the officers in the discharge of their duties,

not exceeding the amount annually appropriated for

that purpose.

PATENT AGENTS MAY BE REFUSED RECOGNITION.

SECTION 487. For gross misconduct, the Com-
missioner of Patents may refuse to recognize any per-

son as a patent agent, either generally or in any par-
ticular case; but the reasons for such refusal shall be

duly recorded, and be subject to the approval of I/he

Secretary of the Interior.

PRINTING OF PAPERS FILED.

SECTION 488. The Commissioner of Patents may
require all papers filed in the Patent-Office, if not
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correctly, legibly, and clearly written, to be printed

at the cost of the party filing them.

PRINTING COPIES OF CLAIMS, LAWS, DECISIONS, ETC.

SECTION 489. The Commissioner of Patents may
print, or cause to be printed, copies of the claims of

current issues, and copies of such laws, decisions,

regulations and circulars as may be necessary for the

information of the public.

PRINTING SPECIFICATIONS AND DRAWINGS.

SECTION 490. The Commissioner of Patents is

authorized to have printed, from time to time, for

gratuitous distribution, not to exceed one hundred

and fifty copies of the complete specifications and draw-

ings of each patent hereafter issued, together with suit-

able indexes, one copy to be placed for free public

inspection in each capitol of every State and Territory,

one for the like purpose in the clerk's office of the

district court of each judicial district of the United

States, except when such offices are located in State or

territorial capitols, and one in the Library of Congress,
which copies shall be certified under the hand of the

Commissioner and seal of the (e) Patent-Office, and shall

not be taken from the depositories for any other pur-

pose than to be used as evidence.

COPIES OF SPECIFICATIONS AND DRAWINGS FOR EXECU-
TIVE DEPARTMENTS.

SECTION 12. That it shall be the duty of the

Commissioner of Patents to furnish free of cost, one

copy of the bound volumes of specifications and draw-

ings of patents published by the Patent Office, to each

of the Executive Departments of Government, upon
the request of the head thereof.
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JOINT RESOLUTION RELATIVE TO THE DISPOSITION OF
PATENT SPECIFICATIONS AND DRAWINGS IN

THE WESTERN DISTRICT OF

PENNSYLVANIA.

(Res. No. 35 of June 28, 1902, 32 Stat. L. 746.)

(DISPOSAL OF PATENT SPECIFICATIONS AND DRAWINGS
IN THE WESTERN DISTRICT OF PENNSYLVANIA.)

That the set of United States patent specifications

and drawings now on deposit in the clerk's office of the

United States District Court for the Western District of

Pennsylvania, pursuant to section four hundred and

ninety, Revised Statutes, be removed therefrom and

deposited in the patent department of the Carnegie

Library, in the City of Pittsburg, Pennsylvania, subject

to the uses specified in sections four hundred and

ninety and eight hundred and ninety-four, Revised

Statutes; and that hereafter the said patent depart-
ment of the said Carnegie Library of Pittsburg shall

be the place of deposit for the United States patent

specifications and drawings referred to in section four

hundred and ninety, Revised Statutes, instead of the

Clerk's office of the United States Disrtict Court for

the Western District of Pennsyvania.

ADDITIONAL SPECIFICATIONS AND DRAWINGS.

SECTION 491. The Commissioner of Patents is

authorized to have printed such additional numbers

of copies of specifications and drawings, certified as

provided in the preceding section, at a price not to

exceed the contract price for such drawings, for sale,

as may be warranted by the actual demand for the

same; and he is also authorized to furnish a complete
set of such specifications and drawings to any public
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library which will pay for binding the same into vol-

umes to correspond with those in the Patent-Office,

and for the transportation of the same, and which shall

also provide for proper custody for the same, with

convenient access for the public thereto, under

such regulations as the Commissioner shall deem
reasonable.

LITHOGRAPHING AND ENGRAVING.

SECTION 492. The lithographing and engraving

required by the two preceding sections shall be awarded
to the lowest and best bidders for the interests of the

Government, due regard being paid to the execution

of the work, after due advertising by the Congressoinal
Printer under the direction of the Joint Committee on

Printing; but the Joint Committee on Printing may
empower the Congressional Printer to make immediate

contracts for engraving, whenever, in their opinion,

the exigencies of the public service will not justify

waiting for advertisement and award; or if, in the

judgment of the Joint Committee on Printing, the work
can be performed under the direction of the Commis-

sioner of Patents more advantageously than in the

manner above prescribed, it shall be so done, under

such limitations and conditions as the Joint Committee

on Printing may from time to time prescribe.

The Co-power to waive advertisement arises in

the case of an exigency of the public service.
3

PRICE OF COPIES OF SPECIFICATIONS AND DRAWINGS.

SECTION 493. The price to be paid for uncertified

printed copies of specifications and drawings of patents
1
Letting Contracts, 15 Op. Atty. Gen., 549.



220 PATENTS.

shall be determined by the Commissioner of Patents:

Provided, That the maximum cost of a copy shall be
ten cents.

SECTION 494. ANNUAL REPORT OF COMMISSIONER.
CUSTODY OF COLLECTIONS OF EXPLOR-

ING EXPEDITIONS.

SECTION 495. The collections of the Exploring

Expedition, now in the Patent-Office, shall be under

the care and management of the Commissioner of

Patents.

DISBURSEMENTS FOR PATENT-OFFICE.

SECTION 496. All disbursements for the Patent-

Office shall be made by the disbursement clerk of the

Interior Department.

AN ACT FOR REVISING AND PERFECTING THE CLASSI-

FICATION OF LETTERS PATENT AND PRINTED
PUBLICATIONS IN THE PATENT OFFICE.

(Act of June 10, 1898, ch. 423, 30 Stat. L. 440.)

SECTION 1. Classification of Letters Patent and

Printed Publications. That for the purpose of deter-

mining with more readiness and accuracy the novelty
of inventions for which applications for letters patent
are or may be filed in the United States Patent Office,

and to prevent the issuance of letters patent of the

United States for inventions which are not new, the

Commissioner of Patents is hereby authorized and

directed to revise and perfect the classification, by
subjects-matter, of all letters patent and printed

publications in the United States Patent Office which

constitute the field of search in the examination as to

the novelty of invention for which applications for

patents are or may be filed.



PATENTS. 221

SECTION 2. ADDITIONAL EMPLOYES. That for

the purpose of enabling the Commissioner of Patents

to carry out the provisions of this act, the Secretary
of the Interior is hereby authorized to appoint from

time to time, in the manner already provided by law,

such additional number of principal examiners, assist-

ant examiners, first-class clerks, copyists, laborers,

assistant messengers, and messenger boys as he may
deem necessary; provided, however, that the whole

number of additional employes shall not exceed three

principal examiners, two first assistant examiners,
two second assistant examiners, six third assistant

examiners, five fourth assistant examiners, four first-

class clerks, four copyists, six laborers, six assistant

messengers, and six messenger boys; that the annual

expenses for this additional force shall not exceed the

sum of $62,880.

PATENTS, HOW ISSUED, ATTESTED, AND RECORDED.

SECTION 4883. All patents shall be issued in the

name of the United States of America, under the seal

of the Patent Office, and shall be signed by the Com-
missioner of Patents, and they shall be recorded,

together with the specifications, in the Patent Office,

in books to be kept for that purpose.

A patent is a contract and its construction is

governed by the same canons of interpretation that

control the construction of other grants and agree-
ments.4

Congress, having created the monopoly, may
put such limitations upon it as it pleases.

5 A patent
is void unless all the statutory requisites are complied
with.6 The United States may maintain a suit in

4 National Hollow Brake Beam Co. Most vs. Stover Mfg. Co., 177 U.
vs. Interchangeable Brake S., 483,

Beam Co., 106 Fed. Rep., 693. Roener vs. Simon, 9&'U. S., 214.
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equity to cancel a patent obtained by fraud, mistake

or accident.
7

CONTENTS AND DURATION.

SECTION 4884. Every patent shall contain a

short title or description of the invention or discovery,

correctly indicating its nature and design, and a grant
to the patentee, his heirs or assigns, for the term of

seventeen years, of the exclusive right to make, use,

and vend the invention or discovery throughout the

United States, and the Territories thereof, referring to

the specification for the particulars thereof. A copy
of the specification and drawings shall be annexed to

the patent and be a part thereof.

A patent can cover only one invention.8

"Patents should be construed liberally, in accord-

ance with the design of the Constitution and the patent
laws of the United States, to promote the progress of

the useful arts, and allow inventors to retain to their

own use, not anything which is matter of common

right, but what they themselves have created." 9

DATE OF PATENT.

SECTION 4885. Every patent shall bear date as

of a day not later than six months from the time at

which it was passed and allowed, and notice thereof

was sent to the applicant or his agent; and if the final

fee is not paid within that period the patent shall be

withheld.

A patent takes effect from the time when it is

granted and cannot be antedated.10

7 United States vs. American Bell B Winans vs. Denmead, 15 How.,
Telephone Co., 128 S., 315. 341.

8 Sessions vs. Romadka, 21 Fed. 10 Gramms Electrical Co. vs. AT-

Rep., 124. noux Elec. Co., 17 Fed. Rep.,
838.
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WHAT INVENTIONS ARE PATENTABLE.

SECTION 4886. Any person who has invented or

discovered any new and useful art, machine, manufac-

ture, or composition of matter, not known or used by
others in this country, before his invention or discovery

thereof, and not patented or described in any printed

publication in this or any foreign country, before his

invention or discovery thereof, or more than two years

prior to his application, and not in public use or on

sale in this country for more than two years prior to his

application, unless the same is proved to have been

abandoned, may upon payment of the fees required

by law, and other due proceeding had, obtain a patent
therefor.

A patent is void if it is not issued to one who is

the original inventor of the patented device or to one

who claims under the right of the inventor. 11 Where
there are rival inventors, the one who first conceives

the idea is entitled to a patent if he uses reasonable

diligence to perfect the invention and adapt it to use,

and in reality does so adapt it, although he may not

be the first to reduce the invention to actual use.
12

The only patentable inventions are those belong-

ing to the classes stated in the statute.
13

It is not the

object of the patent laws to grant a monoply for every

trifling device which would naturally and spontaneously
occur to any skilled mechanic. 14

The product and the process constitute one dis-

covery.
15

Invention is any new arrangement or combination

11 Allen vs. Gilman, 2 Pat. of Laz., Upton, I. B. & A. Pat. Gas.,

293; Hartshorn vs. Saginaw 497, 17 Fed. Cas., No. 9 607.

Barrel Co., 119 U. S., 664. " Slawson vs. Grad., St. R. Co.,

Whitney vs. Emmett, Baldw. 107 U. S., 649.

(U. S.), 303. " Mosler Safe, etc., Co., 127 U. S.,
u

Millingan, etc., Glue Co. vs. 354.
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of old or new material producing a new and useful

result.
16

It is the work of the head as distinguished
from the work of the hands.17

An invention to be patentable must have utility.
18

By a useful invention is meant one which may be

applied to some beneficial use to society; an invention

whose use would be mischievous or injurious to morals

cannot be patented.
19

An invention must also be novel 20 and not have

been in public use.
21 As a general rule a single un-

restricted sale by the patentee of his patented device

embodying his completed invention, is a public use

or sale within this section.
22

Abandonment is the dedication or relinquishment
to the public by the inventor of his exclusive rights to

the invention. 23

PATENTS FOR INVENTIONS PREVIOUSLY PATENTED
ABROAD.

SECTION 4887. No person otherwise entitled

thereto shall be debarred from receiving a patent for

his invention or discovery, nor shall any patent be

declared invalid, by reason of its having been first

patented or caused to be patented by the inventor or

his legal representatives or assigns in a foreign country,

unless the applicatoin for said foreign patent was

filed more than seven months prior to the filing of the

application in this country, in which case no patent
shall be granted in this country.
18 McCormick vs. Seymour, 15 Fed. Whitney vs. Emmett, Baldw.

Gas. No. 8, 725. (U. S.), 303.
17

Blandy vs. Guffith, 3 Fed. Pat. 31
Henry vs. Providence Coal Co.,

Cas., 609. 3 B. & A. Pat. Cas., 501, 11 Fed.
" Atlantic Works vs. Brady, 107 Cas. No. 6, 384,

U. S., 192. 22
Egbert vs. Lippman, 104 U. S.,

18 Bedford vs. Hunt, 1 Mason 333.

(U. S.), 302. " United States vs. Hall, 8 D. C., 19.
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The term "patented," as used in this section,

does not mean the preliminary proceedings, but the

actual issuance of the patent under seal of the govern-
ment speaking the exercise of sovereign will and in-

vesting the patentee with a grant of a monopoly.
24

REQUISITES OF APPLICATION, DESCRIPTION, SPECI-

FICATION AND CLAIM.

Before any inventor or discoverer shall receive a

patent for his invention or discovery, he shall make

application therefor, in writing, to the Commissioner

of Patents, and shall file in the Patent-Office, a written

description of the same, and of the manner and process
of making, constructing, compounding, and using it

in such full, clear, concise, and exact terms as to enable

any person skilled in the art or science to which it

appertains, or with which it is most nearly connected,

to make, construct, compound, and use the same; and

in case of a machine, he shall explain the principle

thereof, and the best mode in which he has contem-

plated applying that principle, so as to distinguish

it from other inventions; and he shall particularly

point out and distinctly claim the part, improvement,
or combination which he claims as his invention or

discovery. The specification and claim shall be signed

by the inventor and attested by two witnesses.

A proper petition,
25

conforming in all respects to

the law, is necessary to the issuing of a patent.
26

An exact description of an invention is required
for the three following reasons: that the government

may know what they have granted, and what will be-

come public property when the patent expires; that

* Smith vs. Goodyear Dental Vul- K
Eagleton Mfg. Co. vs. West

canite Co., 93 U. S., 486. Bradley, etc., Mfg. Co., Ill U.
K
Hogg vs. Emerson, 6 How., 437 S., 490.

Vol. V. 15.
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the licensee may know how to use and practice the in-

vention during the term of the patent; and that sub-

sequent inventors may know what portion of the field

of invention has been occupied.
27

The object or purpose of a claim is to secure to the

inventor all of that to which he is entitled and also to

inform the public of what is still open to them. 28

DRAWINGS, WHEN REQUISITE.

SECTION 4889. When the nature of the case

admits of drawings, the applicant shall furnish one

copy signed by the inventor or his attorney in fact,

and attested by two witnesses, which shall be filed in

the Patent-Office, and a copy of the drawing, to be

furnished by the Patent-Office shall be attached to

the patent as a part of the specification.

SPECIMENS OF INGREDIENTS, ETC.

SECTION 4890. When the invention or discovery
is of a composition of matter, the applicant, if re-

quired by the Commissioner, shall furnish specimens
of ingredients and of the composition, sufficient in

quantity for the purpose of the experiment.

MODEL, WHEN REQUISITE.

SECTION 4891. In all cases which admit of pre-
sentation by model, the applicant, if required by the

Commissioner, shall furnish a model of convenient

size to exhibit advantageously the several parts of

his invention or discovery.

OATH REQUIRED FROM APPLICANT.

SECTION 4892. The applicant shall make oath

that he does verily believe himself to be the original
17 Tucker vs. Tucker Mfg. Co., 4 * Brooks vs. Fiske, 15 How., 212.

Cliff. (U. S.), 397, 24 Fed. Cas.
No. 14, 227.
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and first inventor or discoverer of the art, machine,

manufacture, composition, or improvement for which

he solicits a patent; that he does not know and does

not believe that the same was ever before known or

used; and shall state of what country he is a citizen.

Such oath may be made before any person within the

United States authorized by law to administer oaths,

or when the applicant resides in a foreign country,
before any minister, charge d'affaires, consul, or com-

mercial agent, holding commission under the Govern-

ment of the United States, or before any notary public

of the foreign country in which the applicant may be.

But where a patent is granted without an oath,

its omission does not affect the validity of the patent.
28

EXAMINATION AND ISSUING PATENT.

SECTION 4893. On the filing of any such applica-

tion and the payment of the fees required by law, the

Commissioner of Patents shall cause an examination

to be made of the alleged new invention or discovery;

and if on such examination it shall appear that the

claimant is justly entitled to a patent under the law,

and that the same is sufficiently useful and important,

the commissioner shall issue a patent therefor.

The determination of all questions of law or fact

involved in the allowance or rejection of an applica-

tion is primarily within the jurisdiction of the patent
office.

30

Whittemore vs. Cutter, 1 Gall. *> Hunt vs. Howe, Mac. A. Pat. Cas.,

(U. S.), 429, 29 Fed. Cas. No. 366, 12 Fed. Cas. No. 8, 891.

17, 600.
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LIMITATION UPON THE TIME OF COMPLETING APPLICA-

TIONS.

SECTION 4894. All applications for patents shall

be completed and prepared for examination within

one year after the filing of the application, and in de-

fault thereof, or upon failure of the applicant to prose-

cute the same within one year after any action therein,

of which notice shall have been given to the applicant,

they shall be regarded as abandoned by the parties

thereto, unless it be shown to the satisfaction of the

Commissioner of Patents that such delay was un-

avoidable.

Under such circumstances it is not the invention

which is regarded as abandoned, but the application.
31

PATENTS TO GOVERNMENT OFFICERS FOR INVENTIONS

TO BE USED IN PUBLIC SERVICE.

* * * The Secretary of the Interior and the

Commissioner of Patents are authorized to grant any
officer of the government, except officers and em-

ployes of the Patent Office, a patent for any invention

of the classes mentioned in Section 4886 of the Revised

Statutes, when such invention is used or to be used

in the public service, without the payment of any fee :

Provided, that the applicant in his application shall

state that the invention described therein, if patented,

may be used by the government or any of its officers

or employes in the prosecution of work for the govern-

ment, or by any other person in the United States,

without the payment to him of any royalty thereon,

which stipulation shall be included in the patent.

81
Lindsay vs. Stein, 10 Fed. Rep., 907.
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HEADS OF DEPARTMENTS REQUESTING EXPEDITION,
TO BE REPRESENTED.

SECTION 7. That in every case where the head

of any department of the government shall request

the Commissioner of Patents to expedite the con-

sideration of an application for a patent, it shall be the

duty of such head of a department to be represented
before the commissioner in order to prevent the im-

proper issue of a patent.

WHEN ACT TAKES EFFECT APPLICATION OF AMEND-
MENTS.

SECTION 8. That this act shall take effect Janu-

ary 1, 1898, and Sections 1, 2, 3, and 4, amending
Sections 4886, 4920, 4887, and 4894 of the Revised

Statutes, shall not apply to any patent granted on

such an application.

PATENTS GRANTED TO ASSIGNEE.

SECTION 4895.. Patents may be granted and

issued or re-issued to the assignee or discoverer; but

the assignment must first be entered of record in the

Patent-Office. And in all cases of an application by
an assignee for the issue of a patent, the application

shall be made and the specification sworn to by the

inventor or discoverer; and in all cases of an applica-

tion for a re-issue of any patent, the application must
be made and the corrected specification signed by the

inventor or discoverer, if he is living, unless the patent
was issued and the assignment made before the 8th

day of July, 1870.

The inchoate right to obtain a patent or the right

to an invention not yet patented may be assigned.
32

Cammeyer vs. Newton, 94 U. S., 225.
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No assignment of an unpatented invention is required

to be recorded unless it is an assignment on which a

patent is to be issued to the assignee.
33

WHEN AND ON WHAT OATH EXECUTOR OR ADMINIS-

TRATOR, GUARDIAN, ETC., OF INSANE

PERSON MAY OBTAIN PATENT.

SECTION 4896. When any person, having made

any new invention or discovery for which a patent

might have been granted, dies before a patent is

granted, the right of applying for and obtaining the

patent shall devolve on his executor or administrator,

hi trust for the heirs at law of the deceased, in case he

shall have died intestate; or if he shall have left a will,

disposing of the same, then in trust for his devisees

in as full manner and on the same terms and condi-

tions as the same might have been claimed or enjoyed

by him in his lifetime; and when any person having
made any new invention or discovery for which a

patent might have been granted becomes insane before

a patent is granted, the right of applying for and

obtaining the patent shall devolve on his legally ap-

pointed guardian, conservator, or representative in

trust for his estate, in as full manner and on the same
terms and conditions as the same might have been

claimed or enjoyed by him while sane; and when the

application is made by such legal representatives, the

oath or affirmation required to be made shall be so

varied in form that it can be made by them.

The foregoing section, as to insane persons, is to

cover all applications now on file in the Patent Office,

or which may be hereafter made.
n

Wright vs. Randell, 8 Fed. Rep., 591.
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RENEWAL OF APPLICATION IN CASES OF FAILURE TO

PAY FEES IN SEASON.

SECTION 4897. Any person who nas an interest

in an invention or discovery, whether as inventor,

discoverer, assignee, for which a patent was ordered,

to issue upon the payment of the final fee, but who
fails to make payment thereof within six months from

the time at which it was passed and allowed, and

notice thereof was sent to the applicant or his agent,

shah
1

have a right to make an application for a patent
for such invention or discovery the same as in the

case of an original application. But such second

application must be made within two years after the

allowance of the original application. But no person
shall be held responsible in damages for the manu-
facture or use of any article or thing for which a

patent was ordered to issue under such renewed ap-

plication prior to the issue of the patent. And upon
the hearing of renewed applications preferred under

this section, abandonment shall be considered as a

question of fact.

PERSONS PURCHASING OF INVENTOR, BEFORE AP-

PLICATION, MAY USE OR SELL THE THING
PURCHASED.

SECTION 4899. Every person who purchases of

the inventor, or discoverer, or with his knowledge and

consent constructs any newly invented or discovered

machine, or other patentable article, prior to the

application by the inventor or discoverer for a patent,
or who sells or uses one so constructed, shall have the

right to use and vend to others to be used, the specific

thing so made or purchased, without liability therefor.
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This section does not grant the right to an inven-

tion any further than to the extent of the machines

constructed prior to the application for the patent.
34

FILING AND EFFECT OF CAVEATS.

SECTION 4902. Any citizen of the United States

who makes any new invention or discovery, and de-

sires further time to mature the same, may, on pay-
ment of the fees required by law, file in the Patent-

Office, a caveat setting forth the design thereof, and

of its distinguishing characteristics, and praying pro-
tection of his right until he shall have matured his

invention. Such caveat shall be filed in the confiden-

tial archives of the office and preserved in secrecy,

and shall be operative for the term of one year from

the filing thereof; and if the application is made within

the year by any other person for a patent with which

such caveat would in any manner interfere, the Com-
missioner shall deposit the description, specification,

drawings, and model of such application in like manner
in the confidential archives of the office, and give notice

by mail thereof, to the person by whom the caveat

was filed. If such person desires to avail himself of

his caveat, he shall file his description, specifications,

drawings, and model- within three months from the

time of placing the notice in the post-office in Wash-

ington, with the usual time required for transmitting
it to the caveator added thereto; which time shall be

indorsed on the notice. An alien shall have the priv-

ilege herein granted, if he has resided in the United

States one year next preceding the filing of his caveat,

and has made oath of his intention to become a citizen.

The purpose of this section is to secure an oppor-
* Birckill vs. New York, 7 Fed. Rep., 479.
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tunity to have questions of priority between rival

inventors determined before the issue of a patent.
35

A caveat is not a necessity, and the rights of the in-

ventor are not impaired by the fact that he fails to file

one while maturing his invention.36

NOTICE OF REJECTION OF CLAIM FOR PATENT TO BE

GIVEN TO APPLICANT.

SECTION 4903. Whenever, on examination, any
claim for a patent is rejected, the Commissioners shall

notify the applicant thereof, giving him briefly the

reasons for such rejection, together with such informa-

tion and references as may be useful in judging of the

propriety of renewing his application or of altering

his specification; and if, after receiving such notice,

the applicant persists in his claim for a patent, with or

without altering his specifications, the Commissioner

shall order a re-examination of the case.

The rule requiring the Commissioner of patents
to set forth the grounds of his decision fully in writing
must be strictly followed.

37
If the matter has not

been finally disposed of in the patent office an appli-

cation is always open to amendment.38

INTERFERENCES.

SECTION 4904. Whenever an application is made
for a patent which in the opinion of the Commissioner,
would interfere with any pending application, or with

any unexpired patent, he shall give notice thereof to

the applicants, or applicant and patentee, as the case

may be, and shall direct the primary examiner to

84 Electric R. Co. vs. Jamaica, etc.,
" Chandler vs. Todd, Ma". A. Pat.

R. Co., 61 Fed. Rep., 655. Cas., 493, 5 Fed. Cas. No. 2, 593
88 Heath vs. Hildreth, Mac. A. Pat. 38

Singer vs. Braudsdorf, 7 Blatcf.

Case 12, 11 Fed. Cas. No. 6, 309. (U. S.), 521, 22 Fed. Cas. No.

12, 897.
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proceed to determine the question of priority of inven-

tion. And the Commissioner may issue a patent to

the party who is adjudged the prior inventor, unless

the adverse party appeals from the decision of the

primary examiner, or of the board of examiners-in-

chief as the case may be, within such time, not less

than twenty days, as the Commissioner shall prescribe.

An interference means a dispute on the question
of priority of invention.39 A failure to declare an
interference is not conclusive.

40

AFFIDAVITS AND DEPOSITIONS.

SECTION 4905. The Commissioner of Patents

may establish rules for taking affidavits and depositions

required in cases pending in the Patent-Office, and

such affidavits and depositions may be taken before

any officer authorized by law to take depositions to

be used in the courts of the United States, or of the

State where the officer resides.

SUBPOENAS TO WITNESSES.

SECTION 4906. The clerk of any court of the

United States, for any district or Territory wherein

testimony is to be taken for use in any contested case

pending in the Patent-Office, shall, upon the applica-

tion of any party thereto, or of his agent or attorney,
issue a subpoena for any witness residing or being
within such district or Territory, commanding him
to appear and testify before any officer in such district

or territory authorized to take depositions and affi-

davits, at any time and place in the subpoena stated.

But no witness shall be required to attend at any
99 United States vs. Salamander * Hicks vs. Shawer, 3 App. Con.

Felting Co. vs. Asbestos Felt- Pat., 439, 12 Fed. Cas. No. 6,

ing Co., 4 Fed. Rep., 813. 4642.
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place more than forty miles from the place where the

subpoena is served upon him.

WITNESS FEES.

SECTION 4907. Every witness duly subpoenaed
and in attendance shall be allowed the same fees as

are allowed to witnesses attending the courts of the

United States.

PENALTY FOR FAILING TO ATTEND OR REFUSING TO

TESTIFY.

SECTION 4908. Whenever any witness, after being

duly served with such subpoena neglects or refuses

to appear, or after appearing refuses to testify, the

judge of the court whose clerk issued the subpoena

may, on proof of such neglect or refusal, enforce

obedience to the process, or punish the disobedience,

as in other like cases. But no witnesses shall be

deemed guilty of contempt for disobeying such sub-

poena, unless his fees and traveling expenses in going

to, and returning from, and one day's attendance at

the place of examination, are paid or tendered him at

the time of the service of the subpoena; nor for re-

fusing to disclose any secret invention or discovery
made or owned by himself.

APPEALS FROM PRIMARY EXAMINERS TO EXAMINERS-
IN-CHIEF.

SECTION 4909. Every applicant for a patent or

for the re-issue of a patent, any of the claims of which

have been twice rejected, and every party to an in-

terference, may appeal from the decision of the primary

examiner, or of the examiner in charge of interferences

in such case, to the board of examiners-in-chief
; having

once paid the fee for such appeal.
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FROM EXAMINERS-IN-CHIEF TO COMMISSIONER.

SECTION 4910. If such party is dissatisfied with

the decision of the examiners-in-chief, he may, on

payment of the fee prescribed, appeal to the Com-
missioner in person.

FROM THE COMMISSIONER TO THE SUPREME COURT.

SECTION 4911. FROM THE COMMISSIONER TO
THE SUPREME COURT OF APPEALS, D. C.

SECTION 9. That the determination of appeals
from the decision of the Commissioner of Patents, now
vested in the general term of the supreme court of the

District of Columbia, in pursuance of the provisions
of section seven hundred and eighty of the Revised

Statutes of the United States, relating to the District

of Columbia, shall hereafter be and the same is hereby
vested in the court of appeals created by this act; and
in addition, any party aggrieved by a decision of the

Commissioner of Patents in any interference case may
appeal therefrom in said court of appeals.

NOTICE OF SUCH APPEAL.

SECTION 4912. When an appeal is taken to the

Supreme Court of the District of Columbia, the appel-
lant shall give notice thereof to the Commissioner, and

file in the Patent-Office, within such time as the Com-
missioner shall appoint, his reasons of appeal, spe-

cifically set forth in writing.

PROCEEDINGS ON APPEAL TO SUPREME COURT.

SECTION 4913. The court shall, before hearing

such appeal, give notice to the Commissioner of the

time and place of the hearing, and on receiving such
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notice the Commissioner shall give notice of such

time and place in such manner as the court may pre-

scribe, to all parties who appear to be interested

therein. The party appealing shall lay before the

Court certified copies of all the original papers and

evidence in the case, and the Commissioner shall

furnish the court with the grounds of his decision,

fully set forth in writing, touching all points involved

by the reasons of appeal. And at the request of any

party interested, or of the court, the Commissioner

and the examiners may be examined under oath, in

explanation of the principles of the thing for which

a patent is demanded.

DETERMINATION OF SUCH APPEAL, AND ITS EFFECT.

SECTION 4914. The court, on petition, shall hear

and determine such appeal and revise the decision

appealed from in a summary way, on the evidence

produced before the Commissioner, at such early and

convenient time as the court may appoint; and the

revision shall be confined to the points set forth in

the reasons of appeal. After hearing the case the

court shall return to the Commissioner a certificate

of its proceedings and decision, which shall be entered

of record in the Patent-Office, and shall govern the

further proceedings in the case. But no opinion or

decision of the court in any such case shall preclude

any person interested from the right to contest the

validity of such patent in any court wherein the same

may be called in question.

PATENTS OBTAINABLE BY BILL IN EQUITY.

SECTION 4915. Whenever a patent on application

is refused, either by the Commissioner of Patents or
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by the supreme court of the District of Columbia upon

appeal from the Commissioner, the applicant may
have remedy by bill in equity; and the court having

cognizance thereof, on notice to adverse parties and

other due proceedings had, may adjudge that such

applicant is entitled, according to law, to receive a

patent for his invention, as specified in his claim, or

for any part thereof, as the facts in the case may
appear. And such adjudication, if it be in favor of

the right of the applicant, shall authorize the Com-
missioner to issue such patent on the applicant filing

in the Patent-Office a copy of the adjudication, and

otherwise complying with the requirements of law. In

all cases, where there is no opposing party, a copy of

the bill shall be served on the Commissioners; and all

the expenses of the proceeding shall be paid by the

applicant, whether the final decision is in his favor or

not.

RE-ISSUE OF DEFECTIVE PATENTS.

SECTION 4916. Whenever any patent is inopera-
tive or invalid, by reason of a defective or insufficient

epecification, or by reason of the patentee claiming
as his own invention or discovery more than he had a

right to claim as new, if the error has arisen by in-

advertence, accident, and without any fraudulent

or deceptive intention, the Commissioner shall, on

the surrender of such patent and the payment of the

duty required by law, cause a new patent for the same

invention, and in accordance with the corrected

specification, to be issued to the patentee, or, in the

case of his death or of an assignment of the whole or

any undivided part of an original patent, then to his

executors, administrators, or assigns, for the unexpired



PATENTS. 239

part of the term of the original patent. The Com-
missioner may, in his discretion, cause several patents
to be issued for distinct and separate parts of the thing

patented, upon demand of the applicant, and upon
payment of the required fee for a re-issue for each of

such re-issued letters-patent. The specifications and

claim in every such case shall be subject to revision

and restriction in the same manner as original appli-

cations are. Every patent so re-issued, together with

the corrected specification, shall have the same effect

and operation in law, on the trial of all actions for

causes thereafter arising, as if the same had been

originally filed in such corrected form; but no new
matter shall be introduced into the specification, nor

in case of a machine-patent shall the model or drawings
be amended, except each by the other; but when
there is neither model nor drawing, amendments may
be made upon proof satisfactory to the Commissioner

that such new matter or amendment was a part of the

original invention, and was omitted from the specifi-

cation by inadvertence, accident, or mistake, as afore-

said.

The object of this section of the statute is to

enable patentees to remedy accidental mistakes and

the law is perverted when any other end is secured by
the re-issue.

41 A commissioner of patents has no dis-

cretion to refuse a re-issue in a proper case.
42

DISCLAIMER.

SECTION 4917. Whenever, through inadvertence,

accident, or mistake, and without any fraudulent or

deceptive intention, a patentee has claimed more than

Eames vs. Andrews, 122 U. S., 40. ** Exp. Dryson, 3 App. Com. Pat.,

375, 8 Fed. Cae. No. 4, 228.
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that of which he was the original or first inventor or

discoverer, his patent shall be valid for all that part
which is truly and justly his own, provided the same
is a material or substantial part of the thing patented ;

and any such patentee, his heirs or assigns, whether

of the whole or any sectional interest therein, may, on

payment of the fee required by law, make disclaimer

of such parts of the thing patented as he shall not

choose to claim or hold by virtue of the patent or

assignment, stating therein the extent of his interest

in such patent. Such disclaimer shall be in writing,

attested by one or more witnesses, and recorded in the

Patent-Office; and it shall thereafter be considered

as part of the original specification to the extent of the

interest possessed by the claimant and by those claim-

ing under him and after the record thereof. But no

such disclaimer shall affect any action pending at the

time of its being filed, except so far as may relate to

the question of unreasonable neglect or delay in filing

it.

This statute is remedial in its nature and should

be liberally construed.43 A disclaimer is necessary to

keep the patent valid where the part claimed without

right is a material and substantial part of the inven-

tion.
44

SUITS TOUCHING INTERFERING PATENTS.

SECTION 4918. Wherever there are interfering

patents, any person interested in any one of them, or

in the working of the invention claimed under either

of them, may have relief against the interfering paten-

tee, and all parties interested under him, by suit in

equity against the owners of the interfering patent;

O'Reilly vs. Morse, 15 How., 62. Vance vs. Campbell, 1 Black., 427
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and the court, on notice to adverse parties, and other

due proceedings had according to the course of equity,

may adjudge and declare either of the patents void in

whole or in part, or inoperative, or invalid in any

particular part of the United States, according to the

interest of the parties in the patent or the invention

patented. But no such judgment or adjudication
shall affect the right of any person except the parties

to the suit and those deriving title under them subse-

quent to the rendition of such judgment.

PATENT NOT VOID ON ACCOUNT OF PREVIOUS USE IN

FOREIGN COUNTRY.

SECTION 4923. Whenever it appears that a

patentee, at the time of making his application for the

patent, believed himself to be the original and first

inventor or discoverer of the thing patented, the same

shall not be held to be void on account of the invention

or discovery, or any part thereof, having been known
or used in a foreign country, before his invention or

discovery thereof, if it had not been patented or des-

cribed in a printed publication.

EXTENSION OF PATENTS GRANTED PRIOR TO MARCH 2,

1861.

SECTION 4924. Where the patentee of any inven-

tion or discovery, the patent for which was granted

prior to the second day of March, eighteen hundred

and sixty-one, shall desire an extension of this patent

beyond the original term of its limitation, he shall

make application therefor, in writing, to the Com-
missioner of Patents, setting forth the reasons why
such extension should be granted; and he shall also

furnish a written statement under oath of the ascer-

Vol. V. 16.
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tained value of the invention or discovery, and of

his receipts and expenditures on account thereof,

sufficiently in detail to exhibit a true and faithful

account of the loss and profit in any manner accruing
to him by reason of the invention or discovery. Such

application shall be filed not more than six months nor

less than ninety days before the expiration of the

original term of the patent; and no extension shall be

granted after the expiration of the original term.

WHAT NOTICE OF APPLICATION FOR EXTENSION MUST
BE GIVEN.

SECTION 4925. Upon the receipt of such applica-

tion, and the payment of the fees required by law, the

Commissioner shall cause to be published in one news-

paper in the City of Washington, and in such other

papers published in the section of the country most

interested adversely to the extension of the patent as

he may deem proper, for at least sixty days prior to

the day set for hearing the case, a notice of such appli-

cation, and of the time and place when and where the

same will be considered, that any person may appear
and show cause why the extension should not be

granted.

APPLICATIONS FOR EXTENSION, TO WHOM TO BE RE-
FERRED.

SECTION 4926. Upon the publication of the

notice of an application for an extension, the Commis-

sioner shall refer the case to the principal examiner

having charge of the class of inventions to which it

belongs, who shall make the Commissioner a full

report of the case, stating particularly whether the

invention or discovery was new and patentable when
the original patent was granted.
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COMMISSIONER TO HEAR AND DECIDE THE QUESTION
OF EXTENSION.

SECTION 4927. The Commissioner shall, at the

time and place designated in the published notice, hear

and decide upon the evidence produced, both for and

against the extension; and if it shall appear to the

satisfaction of the Commissioner that the patentee,
without neglect or fault on his part, has failed to obtain

from the use and sale of his invention or discovery a

reasonable remuneration for the time, ingenuity, and

expense bestowed upon it, and the introduction of it

into use, and that it is just and proper, having due

regard to the public interest, that the term of the

patent should be extended, the Commissioner shall

make a certificate thereon, renewing and extending
the patent for the term of seven years from the expira-

tion of the first term. Such certificate shall be recorded

in the Patent-Office; and thereupon such patent shall

have the same effect in law as though it had been

originally granted for twenty-one years.

OPERATION OF EXTENSION.

SECTION 4928. The benefit of the extension of a

patent shall extend to the assignees and grantees of

the right to use the thing patented, to the extent of

their interest therein.

ASSIGNMENTS OF PATENTS.

SECTION 4898. Every patent or any interest

therein shall be assignable in law by an instrument in

writing, and the patentee or his assigns or legal repre-

sentatives may in like manner grant and convey an

exclusive right under his patent to the whole or any

specified part of the United States. An assignment,

grant, or conveyance shall be void as against any
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subsequent purchaser or mortgagee for a valuable

consideration, without notice, unless it is recorded

before any notary public of the several States or

Territories or the District of Columbia, or any Com-
missioner of the United States circuit court, or before

any secretary of legation or consular officer authorized

to administer oaths or perform notarial acts under

section seventeen hundred and fifty of the Revised

Statutes, the certificate of such acknowledgment, under

the hand and official seal of such notary or other officer,

shall be prima facie evidence of the execution of such

assignment, grant or conveyance.

An assignment of a patent may be compelled by
a bill in equity,

45 or under supplementary proceedings,
48

but cannot be sold on execution.47

An agreement to assign a patent, whether made
before or after its issuance is valid;

48 an agreement to

assign a patent, is not within the provisions of the

Statute of frauds, and need not be in writing,
49 but the

assignment itself must be u^der the form prescribed

by the Federal statutes.
50

PATENTED ARTICLES MUST BE MARKED AS SUCH.

SECTION 4900. It shall be the duty of all paten-

tees, and their assigns and legal representatives, and
of all persons making or vending any patented article

for or under them to give sufficient notice to the public
that the same is patented : either by fixing thereon the

word "patented," together with the day and year the

patent was granted; or when, from the character of

4S
Ager vs. Murray, 105 U. S., 126. 49 Nesmith vs. Calvert, 1 Woodb.
Newton vs. Buck, 77 Fed. Rep., & M. (U. S.), 34.

614. 49 Dalzell vs. Dueber Watch Case
47 Peterson vs. San Francisco, 115 Mfg. Co., 149 U. S., 319.

Cal., 211. * Jewett vs. Atwood Suspender
Co., 100 Fed. Rep., 647.
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the article, this cannot be done, by fixing to it, or to

the package wherein one or more of them is inclosed, a

label containing the like notice; and in any suit for

infringement, by the party failing so to mark, no

damages shall be recovered by the plaintiff, except on

proof that the defendant was duly notified of the

infringement, and continued, after such notice, to

make, use, or vend the article so patented.

PENALTY FOR FALSELY MARKING OR LABELING ARTI-

CLES As PATENTED.

SECTION 4901. Every person, who, in any man-

ner, marks upon anything made, used, or sold by him
for which he has not obtained a patent, the name or

any imitation of the name of any person who has

obtained a patent therefor without the consent of such

patentee, or his assigns or legal representatives; or

Who in any manner, marks upon or affixes to any
such patented article the word,

'

'patent,
"
or

'

'patentee"
or the words, "letters-patent," or any word of like

import, with intent to imitate or counterfeit the

mark or device of the patentee, without having
the license or consent of such patentee or his assigns

or legal representatives; or

Who, in any manner, marks upon or affixes to any

unpatented article the word, "patent," or any word

importing that the same is patented, for the purpose
of deceiving the public, shall be liable, for every such

offense, to a penalty of not less than one hundred

dollars, with costs; one-half of said penalty to the

person who shall sue for the same, and the other to

the use of the United States, to. be recovered by suit

in any district court of the United States within whose

jurisdiction such offense may have been committed.
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SUITS FOR INFRINGEMENT DAMAGES.

SECTION 4919. Damages for the infringement of

any patent may be recovered by action on the case, in

the name of the party interested, either as patentee,

assignee, or grantee. And whenever in any such

action a verdict is rendered for the plaintiff, the court

may enter judgment thereon for any sum above the

amount found by the verdict as the actual damages

sustained, according to the circumstances of the case,

not exceeding three times the amount of such verdict,

together with the costs.

AN ACT DEFINING THE JURISDICTION OF THE UNITED
STATES CIRCUIT COURTS IN CASES BROUGHT

FOR THE INFRINGEMENT OF LETTERS
PATENT.

(!N WHAT DISTRICT SUIT MAY BE BROUHT SERVICE

OF PROCESS.)

That in suits brought for the infringement of

letters patent the circuit courts of the United States

shall have jurisdiction, in law or in equity, in the dis-

trict of which the defendant is an inhabitant, or in any
district in which the defendant, whether a person,

partnership, or corporation, shall have committed acts

of infringement and have a regular and established

place of business. If such suit is brought in a district

of which the defendant is not an inhabitant, but in

which such defendant has a regular and established

place of business, service of process, summons, or

subpoena upon the defendant may be made by service

upon the agent or agents engaged in conducting such

business in the district in which the suit is brought.
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PLEADINGS AND PROOF ON ACTIONS FOR INFRINGEMENT.

SECTION 4920. In any action for infringement

the defendant may plead the general issue, and, having

given notice in writing to the plaintiff or his attorney

thirty days before, may prove on trial any one or more

of the following special matters :

First. That for the purpose of deceiving the

public the description and specification filed by the

patentee in the Patent Office was made to contain less

than the whole truth relative to his invention or

discovery, or more than is necessary to produce the

desired effect; or

Second. That he has surreptitiously or unjustly
obtained the patent for that which was in fact invented

by another, who was using reasonable diligence in

adapting and perfecting the same; or

Third. That it has been patented or described in

some printed publication prior to his supposed inven-

tion or discovery thereof, for more than two years prior
to his application for a patent therefor; or

Fourth. That he was not the original and first

inventor or discoverer of any material and substantial

part of the thing patented ;
or

Fifth. That it had been in public use or on sale

in this country for more than two years before his

application for a patent, or had been abandoned to

the public.

And in notices as to proof of previous invention,

knowledge, or use of the thing patented, the defendant

shall state the names of the patentees and the dates

of their patents, and when granted, and the names and
residences of the persons alleged to have invented or to

have had the prior knowledge of the thing patented,
and where and by whom it had been used; and if any
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one or more of the special matters alleged shall be

found by the defendant, judgment shall be rendered

for him with costs. And the like defenses may be

pleaded in any suit in equity for relief against an

alleged infringement; and proofs of the same may be

given upon like notice in the answer of the defendant,

and with the like effect.

TRIAL BY JURY OF QUESTIONS OF FACT IN EQUITY
CASES.

That said courts (circuit courts of the United

States), when sitting in equity for the trial of patent

causes, may impanel a jury of not less than five and

not more than twelve persons, subject to such general
rules in the premises as may, from tune to time, be

made by the Supreme Court, and submit to the court

such questions of fact arising in such cause as such

circuit court shall deem expedient; and the verdict

of such jury shall be treated and proceeded upon in the

same manner and with the same effect as in the case

of issues sent from chancery to a court of law and

returned with such findings.

POWER OF COURTS TO GRANT INJUNCTIONS AND ESTI-

MATE DAMAGES.

SECTION 4921. The several courts vested with

jurisdiction of cases arising under the patent laws shall

have power to grant injunctions according to the

course and principles of courts of equity, to prevent
the violation of any right secured by patent, on such

terms as the court may deem reasonable; and upon a

decree being rendered in any such case for an infringe-

ment the complainant shall be entitled to recover, in

addition to the profits to be accounted for by the
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defendant, the damages the complainant has sustained

thereby; and the court shall assess the same or cause

the same to be assessed under its direction. And
the court shall (have) the same power to increase

such damages, in its discretion, as is given to increase

the damages found by verdicts in actions in the nature

of actions of trespass upon the case. But in any suit

or action brought for the infringement of any patent
there shall be no recovery of profits or damages for an

infringement committed more than six years before

the filing of the bill of complaint or the issuing of the

writ in such suit or action, and this provision shall

apply to existing causes of action.

SUIT FOR INFRINGEMENT WHERE SPECIFICATION Is

Too BROAD.

SECTION 4922. Whenever through inadvertence,

accident, or mistake, and without any willful default

or intent to defraud or mislead the public, a patentee

has, in his specification, claimed to be the original and

first inventor or discoverer of any material or sub-

stantial part of the thing patented, of which he was

not the original and first inventor or discoverer, every
such patentee, his executors, administrators and

assigns, whether of the whole or any sectional interest

in the patent, may maintain a suit at law or in equity,

for the infringement of any part thereof, which was

bona fide his own, if it is a material and substantial

part of the thing patented, and definitely distinguish-

able from the parts claimed without right, notwith-

standing the specifications may embrace more than

that of which the patentee was the first inventor or

discoverer. But in every such case in which a judg-

ment or decree shall be rendered for the plaintiff no
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costs shall be recovered unless the proper disclaimer

has been entered at the Patent-Office before the com-

mencement of the suit. But no patentee shall be

entitled to the benefits of this section if he has un-

reasonably neglected or delayed to enter a disclaimer.

PATENTS FOR DESIGNS AUTHORIZED.

SECTION 4929. Any person who has invented any

new, original and ornamental design for an article of

manufacture not known or used by others in this

country before his invention thereof, and not patented
or described in any printed publication in this or any

foreign country before his invention thereof, or more

than two years prior to his application, and not in

public use or on sale in this country for more than

two years prior to his application, unless the same is

proved to have been abandoned, may, upon payment
of the fees required by law and other due proceedings

had, the same as in cases of inventions or discoveries

covered by section forty-eight hundred and eighty-six

obtain a patent therefor.

MODELS OF DESIGNS.

SECTION 4930. The commissioner may dispense
with models of designs when the design can be suffi-

ciently represented by drawings or photographs.

DURATION OF PATENTS FOR DESIGNS.

SECTION 4931. Patents for designs may be

granted for the term of three years and six months, or

for seven years, or for fourteen years, as the applicant

may, in his application, elect.

EXTENSION OF PATENTS FOR DESIGNS.

SECTION 4932. Patentees of designs issued prior

to the 2d day of March, 1861, shall be entitled to ex-
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tension of their respective patent for the term of

seven years in the same manner and under the same
restrictions as are provided for the extension of pat-
ents for inventions or discoveries, issued prior to the

2d day of March, 1861.

PATENTS FOR DESIGNS SUBJECT TO GENERAL RULES
OF PATENT LAW.

SECTION 4933. All the regulations and provisions
which apply to obtaining or protecting patents for

inventions or discoveries not inconsistent with the

provisions of title, shall apply to patents for designs.

AN ACT TO AMEND THE LAW RELATING TO PATENTS,

TRADE-MARKS, AND COPYRIGHTS.

SECTION 1. (Unauthorized use of patented de-

sign penalty and liability suits.) That, hereafter,

during the term of letters patent for a design, it shall

be unlawful for any person other than the owner of

said letters patent, without the license of such owner,
to apply the design secured by such letters patent, or

any colorable imitation thereof, to any article of manu-
facture for the purpose of sale, or to sell or expose for

sale any article of manufacture to which such design

or colorable imitation shall, without the license of the

owner, have been applied, knowing that the same has

been so applied. Any person violating the provisions,

or either of them, of this section, shall be liable in the

amount of $250; and in case the total profit made by
him from the manufacture or sale, as aforesaid, of the

article or articles to which the design or colorable

imitation thereof has been applied, exceeds the sum of

$250, he shall be further liable for the excess of such

profit over and above the sum of $250. And the full
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amount of such liability may be recovered by the

owner of the letters patent, to his own use, in any
circuit court of the United States, or upon a bill in

equity for an injunction to restrain such infringe-

ment.

SECTION 2. (Remedy by existing law.) That

nothing in this act contained shall prevent, lessen,

impeach, or avoid any remedy at law or in equity
which any owner of letters patent for a design, ag-

grieved by the infringement of the same, might have

had if this act had not been passed; but such owner

shall not twice recover the profit made from the in-

fringement.

FEES IN OBTAINING PATENTS, ETC.

SECTION 4934. The following shall be the rates

for patent fees:

On filing each original application for a patent,

except in design cases, $15.

On issuing each original patent, except in design

cases, $20.

In design cases : For three years and six months,

$10; for seven years, $15; for fourteen years, $30.

On filing each caveat, $10.

On every application for the re-issue of a patent,

$30.

On filing each disclaimer, $10.

On every application for extension of a patent, $50.

On the granting of every extension of a patent, $50.

On an appeal for the first time from the primary
examiners to the examiners-in-chief, $10.

On every appeal from the examiners-in-chief to

the Commissioner, $20.

For certified copies of patents and other papers,
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including certified printed copies, 10 cents per hundred

words.

For recording every assignment, agreement, power
of attorney, or other paper, of 300 words or under, $1 ;

of over 300 and under 1,000 words, $2; of over 1,000

words, $3.

For copies of drawings, the reasonable cost of

making them.

MODE OF PAYMENT.

SECTION 4935. Patent fees may be paid to the

Commissioner of Patents, or to the Treasurer, or any
of the assistant treasurers of the United States, or to

any of the designated depositories, national banks, or

receivers of public money, designated by the Secretary
of the Treasury for that purpose ;

and such officer shall

give the depositor a receipt or certificate of deposit
therefor. All money received at the Patent-Office,

or from any source whatever, shall be paid into the

treasury as received, without any deduction whatever.

REFUNDING.

SECTION 4936. The Treasurer of the United

States is authorized to pay back any sum or sums of

money to any person who has, through mistake, paid
the same into the treasury

7
,
or to any receiver or de-

pository, to the credit of the treasury, as for fees accru-

ing at the Patent-Office, upon a certificate thereof

being made to the Treasurer by the Commissioner of

Patents.
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INTRODUCTION.

A copyright is "the exclusive privilege, secured

according to certain legal forms, of printing, or other-

wise multiplying, publishing and vending copies of

certain literary or artistic productions."
*

In England a certain common law right of copy-

right existed at one time, but such common law copy-

right was never recognized in this country.
The power to issue copyrights was granted to

Congress by the same provision of the United States

Constitution that gave this body the power to issue

patents :

(Congress shall have power) to promote the pro-

gress of science and useful arts, by securing for limited

times to authors and inventors the exclusive right to

their respective writings and discoveries."

Copyrights as they exist in the United States, thus,

depend wholly upon legislation by Congress.
3

Copyright law being thus entirely statutory in

its origin, it is treated like patents, by giving the por-
tions of the Federal statutes relative to this subject,

with such annotations as are considered necessary for

an understanding of the text of the statutes.

Annotated Federal Statutes on Copyrights.

COPYRIGHTS TO BE UNDER CHARGE OF LIBRARIAN OF

CONGRESS.

Sec. 4948. All records and other things relating

to copyrights and required by law to be preserved shall

1 Bouviers Law Dictionary.
8 Banks vs. Manchester, 128 U. S.,

2 United States Constitution, Art. 244.

1, Sec. 8, Clause 8.

Vol. V 17. 257
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be under the control of the Librarian of Congress,
and kept and preserved in the Library of Congress;
and the Librarian of Congress shall have the immediate

care and supervision thereof, and, under the supervi-
sion of the joint committee of Congress on the Library,
shall perform all acts and duties required by law touch-

ing copyrights.

PERSONS AND PUBLICATIONS ENTITLED TO COPY-

RIGHTS.

Sec. 4952. The author, inventor, designer, or

proprietor of any book, map chart, dramatic, or musical

composition, engraving, cut, print, or photograph,
or negative thereof, or of a painting, drawing, chromo,

statue, statuary, and of models or designs intended

to be perfected as works of the fine arts, and the

executors, administrators, or assigns of any such person

shall, upon complying with the provisions of this

chapter, have the sole liberty of printing, reprinting,

publishing, completing, copying, executing, finishing,

and vending the same
; and, in the the case of dramatic

composition, of publicly performing or representing it

or causing it to be performed or represented by others;

and authors or their assigns shall have the exclusive

right to dramatize and translate any of their works for

which copyright shall have been obtained under the

kws of the United States.

Books rest safely under copyright which show

only ordinary skill and diligence in their preparation.

The courts will not undertake to assume the functions of

critics or to measure carefully the degree of originality

or literary training involved.
4

* Henderson vs. Tompkins, 60 Fed. Rep., 758.
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There can be no precise rule laid down as a test of

originality; a book may be original in the eye of the

law when it is not in the eye of the critic.
5

A copyright may be taken out in the name of a

trustee,
6 a corporation,

7 or in the name or style under

which a person is carrying on business.
8

An abridgement of another book,
9 an article

forming part of an encyclopaedia,
10 or a single page

complete in itself
"

are all proper subjects of copy-

right. So, also is a photograph of such a character as

to be considered as a product of the plaintiff's intellect-

ual invention.
12

Legal blanks may be copyrighted,
13 and also

those parts of annotated state statutes which are the

work of the author.
14

Some things which have been held incapable of

copyright are the following:

An inchoate and intended publication.
15

The labor done by judicial officers in the discharge

or their judicial duties.
16

The laws and public records of a state.
17

A particular method of making maps,
18

or a

particular plan for gathering information. 19

The title as distinct from the work which it is

used to designate.
20

' Boucicault vs. Fox, 5 Blatcf.

(U. S.), 87.
8 Hanson vs. Jaccard Jeneby Co.,

32 Fed. Rep., 202.
7 Mutual Advertising Co. vs. Refo,

76 Fed. Rep., 961.
8 Scribner vs. Henry G. Allen Co.,

49 Fed. Rep., 854.
9
Story vs. Holcombe, 4 McLean,

306.
10 Black vs. Henry G. Allen Co.,

49 Fed. Rep., 618.
" Scovilel vs. Toland, 6 West. L. J.,

84 Fed. Cas. No. 12,553.
u Burrow-Giles Lith. Co. vs. Sarocy

111 U. S., 53.

13
Brightley vs. Littleton, 37 Fed.

Rep., 103.
14 Howell vs. Miller, 91 Fed. Rep.,

129.
15 Centennial Catalogue Co. vs.

Porter, 3 Cent. L. J., 460,
5 Fed. Cas. No. 2,546.

19 Banks vs. Manchester, 128 U S.,
244.

17 Davidson vs. Wheelock, 27 Fed.

Rep., 61.
18 Ferris vs. Hexamer, 99 U. S., 674.
19 Burnell vs. Chawn, 69 Fed. Rep.,

993.
80

Donnelly vs. Ivers, 18 Fed. Rep.,
592.
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TERM OF COPYRIGHTS.

Sec. 4953. Copyrights shall be granted for the

term of twenty-eight years from the time of recording
the title thereof, in the manner hereinafter directed.

FURTHER TERM OF EXCLUSIVE RIGHT PUBLICATION

OF RECORD.

Sec. 4954. The author, or designer, if he be still

living, or his widow or children, if he be dead, shall

have the same exclusive right continued for the further

term of fourteen years, upon recording the title of the

work or description of the articles so secured a second

time, and complying with all other regulations in regard
to original copyrights, within six months before the

expiration of the first term; and such persons shall,

within two months from the date of said renewal,

cause a copy of the record thereof to be published in

one or more newspapers printed in the United States

for the space of four weeks.

ASSIGNMENT OF COPYRIGHTS AND RECORDING.

Sec. 4955. Copyrights shall be assignable in law,

by an instrument of writing, and such assignment shall

be recorded in the office of the Librarian of Congress
within sixty days after its execution; in default of

which it shall be void as against any subsequent pur-
chaser or mortgage for a valuable consideration,

without notice.

Before copyright, the rights of an author may be

assigned by parol.
21

DEPOSIT OF TITLE AND PUBLISHED COPIES IMPOR-

TATIONS.

Sec. 4956. No person shall be entitled to a copy-

right unless he shall, on or before the day of publication

Callaghan vs. Myers, 128 U. S., 167.
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in this or any foreign country, deliver at the office of

the Librarian of Congress, or deposit in the mail

within the United States, addressed to the Librarian of

Congress, at Washington, District of Columbia, a

printed copy of the title of the book, map, chart, drama-

tic or musical composition, engraving, cut, print,

photograph, or chromo, or a description of the painting,

drawing, statute, statuary, or a model or design for a

work of the fine arts for which he desires a copyright,
nor unless he shall also, not later than the day of the

publication thereof in this or any foreign country,
deliver at the office of the Librarian of Congress, at

Washington, District of Columbia, or deposit in the mail

within the United States, addressed to the Librarian

of Congress, at Washington, District of Columbia, two

copies of such copyright book, map, chart, dramatic or

musical composition, engraving, chromo, cut, print,

or photograph, or in case of a painting, drawing

statue, statuary, model, or design for a work of the

fine arts, a photograph of same : Provided, That in the

case of a book, photograph, chromo, or lithograph,

the two copies of the same required to be delivered or

deposited as above shall be printed from type set

within the limits of the United States, or from plates

made therefrom, or from negatives, or drawings on

stone made within the limits of the United States,

or from transfers made therefrom.

During the existence of such copyright the im-

portation into the United States of any book, chromo,

lithograph, or photograph, so copyrighted, or any
edition or editions thereof, or any plates of the same
not made from type set, negatives, or drawings on stone

made within the limits of the United States, shall be,

and it is hereby, prohibited, except in the cases specified
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in paragraphs five hundred and twelve to five hundred

and sixteen, inclusive, in section two of the act entitled

"An act to reduce the revenue and equalize the duties

on imports, and for other purposes,
' '

approved October

first, eighteen hundred and ninety; and except in the

case of persons purchasing for use and not for sale, who

import subject to the duty thereon, not more than two

copies of such book at any one time; and except in the

case of newspapers and magazines, not containing in

whole or in part matter copyrighted under the provi-
sions of this act, unauthorized by the author, which

are hereby exempted from prohibition of importation;

Provided, nevertheless, That in the case of books in

foreign languages, on which only translations in English
are copyrighted the prohibition of importation shall

apply only to the translation of the same, and the

importation of the books in the original language shall

be permitted.

To secure a copyright of a book or a dramatic

composition, the work must be published within a

reasonable time after the filing of the title page.
22

The requirements of the statutes as to filing, must
be strictly complied with.23

RECORD OF ENTRY AND ATTESTED COPY.

Sec. 4957. The Librarian of Congress shall record

the name of such copyright book or other article,

forthwith, in a book to be kept for that purpose, in the

words following: "Library of Congress, to-wit: Be it

remembered that on the day of

,
A. D., of

,
hath deposited in

22 Boucicault vs. Hart, 13 Blatcf.,
M Wheaton vs. Peters, 8 Pet., 59;

97. Thompson vs. Hubbard, 131

U. S., 123.
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this office the title of a book, (map, chart, or otherwise,

as the case may be, of description of the article) the

title or description of which is in the following words,
to-wit: (here insert the title or description), the right

whereof he claims as author, (originator, or proprietor,

as the case may be), in conformity with the laws of the

United States respecting copyrights. C. D. Librarian

of Congress." And he shall give a copy of the title

or description, under the seal of the Librarian of Con-

gress, to the proprietor whenever he shall require it.

FEES OF LIBRARIAN IMPORTATION OF BOOKS, ETC.

Sec. 4958. The Librarian of Congress shall re-

ceive from the persons to whom the services designated
are rendered the following fees:

First. For recording the title or description of any

copyright book or other article, fifty cents.

Second. For every copy under seal of such record

actually given to the person claiming the copyright, or

his assigns, fifty cents.

Third. For recording or certifying any instru-

ment of writing for the assignment of a copyright, one

dollar.

Fourth. For every copy of an assignment, one

dollar.

All fees so received shall be paid into the Treasury
of the United States:

Provided, That the charge for recording the title

or description of any article entered for copyright, the

production of a person not a citizen or resident of the

United States, shall be one dollar, to be paid as above

into the Treasury of the United States, to defray the

expenses of lists of copyrighted articles as hereinafter

provided for.
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And it is hereby made the duty of the Librarian of

Congress to furnish to the Secretary of the Treasury

copies of the entries of titles of all books and other

articles wherein the copyright has been completed by
the deposit of two copies of such book printed from

type set within the limits of the United States, in

accordance with the provisions of this act and by the

deposit of two copies of such other article made or

produced in the United States; and the Secretary of the

Treasury is hereby directed to prepare and print, at

intervals of not more than a week, catalogues of such

title-entries for distribution to the collectors of customs

of the United States and to the postmasters of all post-
offices receiving foreign mails, and such weekly lists, as

they are issued, shall be furnished to all parties desiring

them, at a sum not exceeding five dollars per annum;
and the Secretary and the Postmaster-General are here-

by empowered and required to make and enforce such

rules and regulations as shall prevent the importation
into the United States, except upon the conditions

above specified, of all articles prohibited by this act.

A COPY OF SUBSEQUENT EDITIONS TO BE DEPOSITED

IN CONGRESSIONAL LIBRARY ADDITIONS BY
FOREIGN AUTHORS.

Sec. 4959. The proprietor of every copyright
book or other article shall deliver at the office of the

Librarian of Congress, or deposit in the mail, addressed

to the Librarian of Congress, at Washington, District

of Columbia, a copy of every subsequent edition

wherein any substantial changes shall be made:

Provided, however, That the alterations, revisions and

additions made to books by foreign authors heretofore

published, of which new editions shall appear sub-
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sequently to the taking effect of this act, unless they
form a part of the series in course of publication at

the time this act shall take effect.

A change in the title of a subsequent edition, is

not such a substantial difference as would work a

forfeiture of the copyright.
24

PENALTY FOR OMISSION.

Sec. 4960. For every failure on the part of the

proprietor of any copyright to deliver or deposit in the

mail either of the published copies, or description or

photograph, required by sections four thousand nine

hundred and fifty-six, and four thousand nine hundred

and fifty-nine, the proprietor of the copyright shall be

liable to a penalty of twenty-five dollars, to be recovered

by the Librarian of Congress, in the name of the United

States, in an action in the nature of an action of debt,

in any district court of the United States within the

jurisdiction of which the delinquent may reside or be

found.
POSTMASTERS TO GIVE RECEIPTS.

Sec. 4961. The postmaster to whom such copy-

right book, title, or other article is delivered, shall,

if requested, give a receipt therefor; and when so de-

livered he shall mail it to its destination.

FALSENOTICE OF ENTRY PUNISHMENT AND PENALTY
IMPORTATION PROHIBITED INJUNCTION.

Sec. 4963. Every person who shall insert or

impress such notice, or words of the same purport, in

or upon any book, map, chart, dramatic or musical

composition, print, cut, engraving or photograph, or

other article, whether such article be subject to copy-

right or otherwise, for which he has not obtained a

M Carte vs. Evans, 27 Fed. Rep., 861.
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copyright, or shall knowingly issue or sell any article

bearing a notice of United States copyright which has

not been copyrighted in this country; or shall import

any book, photograph, chromo, or lithograph or other

article bearing such notice of copyright or words of the

same purport, which is not copyrighted in this country,
shall be liable to a penalty of one hundred dollars,

recoverable one-half for the person who shall sue for

such penalty and one-half to the use of the United

States; and the importation into the United States of

any book, lithograph, or photograph, or other article

bearing such notice of copyright, when there is no

existing copyright thereon in the United States, is

prohibited; and the circuit courts of the United States

sitting in equity are hereby authorized to enjoin the

issuing, publishing, or selling of any article marked or

imported in violation of the United States copyright

laws, at the suit of any person complaining of such

violation: Provided, That this Act shall not apply
to any importation of or sale of such goods or articles

brought into the United States prior to the passage
hereof.

When the word "
copyrighted" is impressed on a

large number of chromos of the same kind, that have

not in fact been copyrighted and the impression upon
each and all is made under the same circumstances,

and at or about the same time, so that the act is prac-

tically "a single continuous act," only one penalty
is recoverable." 25

FORFEITURE AND DAMAGES FOR VIOLATIONS OF COPY-

RIGHT.

Sec. 4964. Every person, who after the recording

of the title of any book and the deposition of two copies
*> Taft vs. Stephens Lithographing, etc., Co., 38 Fed. Rep., 28.
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of such book, as provided by this act, shall, contrary

to the provisions of this act, within the term limited,

and without the consent of the proprietor of the copy-

right first obtained in writing signed in the presence of

two or more witnesses, print, publish, dramatize,

translate, or import, or knowing the same to be so

printed, published, dramatized, translated, or imported,
shall sell or expose to sale any copy of such book, shall

forfeit every copy thereof to such proprietor, and shall

also forfeit and pay such damages as may be recovered

in a civil action by such proprietor in any court of com-

petent jurisdiction.

Parties who procure the infringing act to be done

are liable as joint tort-feasors.
26 Both the printer and

publisher are equally liable to the owner of the copy-

right for an infringement.
27 The rule in estimating the

damages that may be recovered is to ascertain the pro-
fits the defendants made by their piracy of the com-

plainant's work, and fix that as the measure of the com-

plainant's damages.
28

PENALTY FOR VIOLATIONS OF COPYRIGHT OF MAPS,

CHARTS, COMPOSITIONS, PRINTS, ETC.

Sec. 4965. If any person, after the recording of

the title of any map, chart, dramatic or musical com-

position, print, cut, engraving, or photograph, or chro-

mo, or of the description of any painting, drawing,

statue, statuary, or model or design intended to be

perfected and executed as a work of the fine arts, as

provided by this Act, shall, within the term limited,

contrary to the provisions of this Act, and without the

consent of the proprietor of the copyright first obtained

Fishel vs. Luechel, 53 Fed. Rep.,
* Scribner vs. Clark, 60 Fed. Rep.,

499. 473.
Belford vs. Scribner, 144 U. S.,

488.
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in writing, signed in presence of two or more witnesses,

engrave, etch, work, copy, print, publish, dramatize,

translate, or import, either in whole or in part, copy,

print, publish, dramatize, translate, or by varying the

main design, with intent to evade the law, or, knowing
the same to be so printed, published, dramatized, trans-

lated, or imported, shall sell or expose to sale any copy
of such map or other article, as aforesaid, he shall for-

feit to the proprietor all the plates on which the same

shall be copied, and every sheet thereof, either copied or

printed, and shall further forfeit one dollar for every
sheet of the same found in his possession, either printing,

printed, copied, published, imported, or exposed for sale
;

and in case of a painting, statue, or statuary, he shall for-

feit ten dollars for every copy of the same in his posses-

sion, or by him sold or exposed for sale : Prvioded, how-

ever, That in case of any such infringement of the copy-

right of a photograph made from any object not a work

of fine arts, the sum to be recovered in any action brought
under the provisions of this section shall be not less than

one hundred dollars, nor more than five thousand

dollars, and: Provided, further, That in case of any
such infringement of the copyright of a painting,

drawing, statue, engraving, etching, print, or model

or design for a work of fine arts or of a photograph
of a work of the fine arts, the sum to be recovered in any
action brought through the provisions of this section

shall be not less than two hundred and fifty dollars, and

not more than ten thousand dollars. One-half of all

the foregoing penalties shall go to the proprietors of the

copyright and the other half to the use of the United

States.

A demand and refusal are not necessary before

bringing an action to recover penalty and forfeiture.
29

w Hegena vs. Springer, (C. C. A., 1901), 110 Fed. Rep., 374.
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UNAUTHORIZED USE OF DRAMATIC OR MUSICAL COM-
POSITION PENALTY INJUNCTION-

JURISDICTION.

Sec. 4966. Any person publicly performing or

representing any dramatic or musical composition for

which a copyright has been obtained, without the con-

sent of the proprietor of said dramatic or musical com-

position, or his heirs, or assigns, shall be liable for dam-

ages therefor, such damages in all cases to be assessed

at such sum, not less than one hundred dollars for the

first and fifty dollars for every subsequent performance,
as to the court shall appear to be just. If the unlawful

performance and representation be wilful and for

profit, such person or persons shall be guilty of a mis-

demeanor and upon conviction be imprisoned for a

period not exceeding one year. Any injunction that

may be granted upon hearing after notice to the de-

fendant by any circuit court of the United States,

or by a judge thereof, restraining and enjoining the

performance or representation of any such dramatic

or musical composition may be served on the parties

against whom such injunction may be granted anywhere
in the United States, and shall be operative and may be

enforced by proceedings to punish for contempt or

otherwise by any other circuit court or judge in the

United States; but the defendants in said action,

or any or either of them, may make a motion in any
other circuit in which he or they may be engaged in

performing or representing said dramatic or musical

composition to dissolve or set aside the said injunction

upon such reasonable notice to the plaintiff as the

circuit court or the judge before whom said motion

shall be made shall deem proper; service of said motion

to be made on the plaintiff in person or on his attorneys
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in the action. The circuit courts or judges thereof

shall have jurisdiction to enforce said injunction and

to hear and determine a motion to dissolve the same,
as herein provided, as fully as if the action were pending
or brought in the circuit in which said motion is made.

The clerk of the court, or judge granting the injunction,

shall, when required so to do by the court hearing the

application to dissolve or enforce said injunction,

transmit without delay to said court a certified copy
of all the papers on which the said injunction was

granted that are on file in his office.

An action under this section is not one to recover

either a penalty or a forfeiture.
30 The purpose of the

section is to provide for the recovery by the proprietor
of full compensation from the wrongdoer for the dam-

ages sustained by the wrongful act, and in the face of

the difficulty of determining the amount of such dam-

ages in all cases the statute provides a minimum sum
for the recovery in every case, leaving it open for a

larger recovery upon proof of greater damage in those

cases where such proof can be made.31

DAMAGES FOR PRINTING OR PUBLISHING MANU-
SCRIPT.

Sec. 4967. Every person who shall print or publish

any manuscript whatever without the consent of the

author or proprietor first obtained, shall be liable

to the author or proprietor for all damages occasioned

by such injury.

Such publication may be restrained by an in-

junction.
32

80
Brady vs. Daly, 175 U. S., 148. M Boucicault vs. Hart, 13 Blatcf.,

81 Id. See also Balk's vs. Outing 47.

Co., 175 U. S., 262.
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LIMITATION OF ACTION IN COYPRIGHT CASES.

Sec. 4968. No action shall be maintained in

any case of forfeiture or penalty under the copyright

laws, unless the same is commenced within two years
after the cause of action has arisen.

Sec. 4969. In all actions arising under the laws

respecting copyrights, the defendant may plead the

general issue, and give the special matter in evidence.

Sec. 4970. The circuit courts, and district courts

having the jurisdiction of circuit courts, shall have

power, upon bill in equity, filed by any party aggrieved,

to grant injunctions to prevent the violation of any
right secured by the laws respecting copyrights, accord-

ing to the course and principles of courts of equity,

on such terms as the court may deem reasonable.

For rules governing the use of injunctions in copy-

right cases, see subject of Equity Jurisprudence.
33

AN ACT TO AMEND THE LAW RELATING TO PATENTS,
TRADE MARKS AND COPYRIGHTS.

Sec. 1. (Notice of Copyright.) That no person
shall maintain an action for the infringement of his

copyright unless he shall give notice thereof by inserting

in the several copies of every edition published, on

the title page or the page immediately following, if it

be a book, or if a map, chart, musical composition,

print, cut, engraving, photograph, painting, drawing,

chromo, statue, statuary, or model or design intended

to be perfected and completed as a work of the fine arts,

83 Vol. VII, Subject 20.
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by inscribing upon some visible portion thereof, or of

the substance on which same shall be mounted, the

following words, viz: "Entered according to act of

Congress, in the year , by A. B., in the office

of the Librarian of Congress, at Washington;" or, at

his option the word, "Copyright," together with the

year the copyright was entered, and the name of the

party by whom it was taken out; thus "Copyright,
18

, by A. B."

It is not necessary that the two copies of the book
for which copyright is sought, which are to be deposited
with the librarian of Congress, should contain any
notice of the copyright.

34

Sec. 2. (Fee for recording assignment or for copy.)
That for recording and certifying any instrument of

writing for the assignment of a copyright the Librarian

of Congress shall receive from the persons to whom
the service is rendered, one dollar; and for every

copy of an assignment, one dollar; said fee to cover,

in either case, a certificate of the record, under seal of

the Librarian of Congress ;
and all fees so received shall

be paid into the Treasury of the United States.

Sec. 3. (Engravings, Cuts, and Prints.) That in

the construction of this act, the words "Engraving,"
"Cut" and "print" shall be applied only to pictorial

illustrations or works connected with the fine arts,

and no prints or labels designed to be used for any
other article of manufacture shall be entered under

the copyright law, but may be registered in the Patent

Office. And the Commissioner of Patents is hereby
84

Osgood vs. A. S. Aloe Instrument Co., 69 Fed. Rep., 291.
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charged with the supervision and control of the entry
or registry of such prints or labels, in conformity with

the regulations provided by law as to copyright of

prints, except that there shall be paid for recording
the title of any print or label, not a trade mark, six

dollars, which shall cover the expense of furnishing a

copy of the record under the seal of the Commissioner

of Patents, to the party entering the same.

Sec. 4. (Repeal.) That all laws and parts of laws

inconsistent with the foregoing provisions be and

the same are hereby repealed.

Sec. 5. (When act takes effect) . That this act

shall take effect on and after the first day of August,

eighteen hundred and seventy-four.

AN ACT TO AMEND THE STATUTES IN RELATION TO

COPYRIGHT.

Copyright Mark; where may be put on design, etc.,

That manufacturers of designs for molded decorative

articles, tiles, plaques, or articles of pottery or metal

subject to copyright may put the copyright mark

prescribed by section forty-nine hundred and sixty

two of the Revised Statutes, and acts additional

thereto, upon the back or bottom of such articles,

or in such other place upon them as it has heretofore

been usual for manufacturers of such articles to employ
for the placing of manufacturers, merchants, and

trade marks thereon.

VOLUMES MAY BE COPYRIGHTED SEPARATELY.

Sec. 11. That for the purpose of this act each

volume of a book in two or more volumes, when such

Vol. V 18.
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volumes are published separately and the first one

shall not have been issued before this act shall take

effect, and each number of a periodical shall be con-

sidered an independent publication, subject to the

form of copyrighting as above.

WHEN ACT TAKES EFFECT.

Sec. 12. That this act shall go into effect on the

first day of July, anno Domini eighteen hundred and

ninety-one.

APPLICABLE TO CITIZENS OF FOREIGN COUNTRIES PER-

MITTING SIMILAR RIGHTS.

Sec. 13. That this act shall only apply to a citizen

or subject of a foreign state or nation when such foreign

state or nation permits to citizens of the United States

of America the benefit of copyright on substantially

the same basis as its own citizens; or when such foreign

state or nation is a party to an international agreement
which provides for reciprocity in the granting of copy-

right, by the terms of which agreement the United

States of America may, at its pleasure, become a

party to such agreement. The existence of either of

the conditions aforesaid shall be determined by the

President of the United States by proclamation made
from time to time as the purposes of this act may
require.



QUESTIONS.

SALES.

CHAPTER I.

Page 11.

1. Define a sale.

2. State the necessary elements of a sale.

Page 12.

1. How is a sale to be distinguished from a bailment?

2. What is the distinction made in the case of Mallory
vs. Willis?

Page 13.

1. Where there is a delivery of goods on trial, is this

to be considered a bailment or a sale?

2. In any case, how far does the intention of the

parties control, in determining what the con-

tract agreement amounts to?

Page 14.

1. How is a sale to be distinguished from a mortgage?
2. When the facts are not clear, as to whether or not

an actual sale was intended, how will a decision

be reached as to whether the contract is a sale

or mortgage?

Page 15.

1. Give a definition of a chattel mortgage?
2. How is a sale distinguished from a consignment

to sell?

Page 16.

1. How is a sale to be distinguished from a gift?
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Page 17.

1. How is a sale to be distinguished from a barter, or

exchange?

CHAPTER II.

Page 19.

1. Are the principles of sale of recent or ancient de-

velopment?

Page 20.

1. Give the requisites of a valid contract of sale.

Page 21.

1. What parties in a contract of sale would be more
or less incapacitated to contract?

Page 22.

1. Would an insane person's contract of sale ever be

allowed to stand?

2. What may the consideration consist of in a con-

tract of sale? How may the price to be paid
be shown?

Page 23.

1. What is a bill of sale? What form ought it to

be in?

Page 24.

1. Ought the bill of sale to be delivered?

2. What things may cause a sale to be illegal?

Page 25.

1. What exceptions exist to the rule of law, that a

court of law will not come to the assistance of

either of the parties to an illegal contract?
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CHAPTER III.

Page 27.

1. What property can be made the object of a sale?

Page 28.

1. What kind of property is included in the term,

"goods, wares, and merchandise?"

Page 29.

1. Can property to be after acquired be made the

subject of a present sale?

2. When, if ever, can it be only the subject of an

agreement to sell?

Page 30.

1. Can the vendor of either a void or voidable title

convey the title to the property?

CHAPTER IV.

Page 31.

1. Give definition of a warranty.
2. Distinguish a warranty from a representation.

3. Distinguish a warranty from a condition.

Page 33.

1. When is the time of the making of the warranty
of importance?

2. To what time and place is the warranty to be held

to apply?

Page 34.

1. What are the usual implied warranties that ac-

company every contract of sale?
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Page 35.

1. What is the measure of damages to the purchaser
in case of breach of implied warranty in a con-

tract of sale?

Page 36.

1. What warranty does a sale by description carry
with it?

2. What language is sufficient to constitute a sale

"by description"?

Page 37.

1. What is necessary to constitute a sale of goods,

"by sample"? What is the accompanying
warranty?

CHAPTER V.

Page 39.

1. Why is it of importance to distinguish between an

executed and executory contract of sale, in the

matter of the transfer of title?

Page 40.

1. How far does the intention of the parties control

in determining whether a contract is one of sale

or a contract to sell?

Page 41.

1. What are Judge Cooley's ideas on the question of

determining whether the contract is to be con-

sidered a sale, or a contract to sell?

Page 42.

1. What rules of construction have been adopted by
the courts, where the parties fail to clearly ex-

press their intention?
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Page 43.

1. Will the fact that the goods are retained by the

buyer for security raise a presumption for or

against a sale?

Page 44.

1. Where there is a sale of goods not specific, when
does the title pass?

Page 45.

1. Where goods are in process of manufacture, and

the goods are sold, when may the title pass?

Page 46.

1. What is meant by the reservation of the jus

desponendi?
2. How may the right be shown to have been reserved?

Page 47.

1. At what place is the title supposed to pass?

CHAPTER VI.

Page 49.

1. How far are payment and delivery concurrent con-

ditions to fulfillment of a sale?

Page 50.

1. What is sufficient to constitute delivery?

2. What is ordinarily the place for making delivery?

Page 51.

1. Where the goods are to come to the purchaser by
a carrier, how is delivery made? and on whom
is the risk for the safety of the goods during
transit?
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Page 52.

1. What is the proper time to make delivery?

2. What is meant by the term,
'

'time is of the essence

of the contract"?

Page 53.

1. How only can the seller satisfy the contract as to

quantity or quality of the goods sold?

2. Is there any way that delivery may be shown other

than in the ways already mentioned?

Page 54.

1. What things will excuse the seller for his failure to

deliver the goods?

Page 55.

1. What things are necessary to constitute acceptance ?

2. When will acceptance be implied?
3. What things will excuse the purchaser for his

failure to accept?

Page 56.

1. What rights may remain to either of the parties to

the sale contract, after the contract of sale itself

is completed?

CHAPTER VII.

Page 57.

1. When does the right to sue the purchaser arise to

the unpaid seller?

2. What is the extent of this right?

3. What is the extent of the right of action for dam-

ages against the purchaser for breach of the

contract of sale?
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Page 58.

1. What is the force and effect of the vendor's lien?

Page 59.

1. How may the lien of the vendor's be waived or

lost?

2. What is the right of stoppage in transitu?

Page 60.

1. When and how may the right of stoppage in

transitu be exercised?

Page 61.

1. What is the extent of the vendor's right of making
a resale of the goods?

CHAPTER VIII.

Page 63.

1. What is the measure of damages to the purchaser,
where the seller fails to deliver, and suit is

brought for the breach of contract?

Page 64.

1. What sum can be recovered by the purchaser where

there is a breach of warranty?

Page 65.

1. State the rule as to when a bill for specific per-

formance will lie, on the failure of seller to com-

plete the contract of sale.
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CHAPTER IX.

Page 67.

1. In what way may the contract of sale be rescinded

or modified?

2. When may the seller rescind, of right?

Page 69.

1. When may the buyer rescind, of right?

CHAPTER X.

Page 71.

1. What is the general rule, as to the right of the bona

fide purchaser of goods to retain them as against
the true owner?

2. What exceptions are there to this general rule?

Page 72.

1. Where the seller's title is a voidable one, does the

purchaser in good faith get a good title?

Page 73.

1. Who are bona fide purchasers?
2. What persons under a contract of sale may claim

the rights of a bona fide purchaser?

Page 74.

1. What rights does a bona fide purchaser acquire
on a purchase of goods from a thief?

Page 75.

1. What rights does a bona fide purchaser acquire
from a life tenant, as against the remainder

man?
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2. What are the rights of co-tenant as against the

purchaser, who in good faith buys from the

other co-tenant the entire right in the property,

the selling co-tenant claiming exclusive owner-

ship of the property?

Page 76.

1. Can a mere bailee convey any title in the goods in

his possession to one who buys as a bona fide

purchaser?

Page 77.

1 . Can a bona fide purchaser from a leasee of property
claim a right to goods as against the owner of

the same?

2. Can a purchaser from the vendee, who bought at a

sale, fraudulent as to creditors, acquire a title,

as against the creditors?

Page 78.

1. What is necessary to constitute one a bona fide

purchaser of negotiable paper?

Page 79.

1. What sort of a title does the bona fide purchaser
of negotiable paper acquire?

Page 80.

1. What is meant by a sale in market overt?

2. Is the doctrine of sales in market overt applied in

the American courts?

3. When is a sale in England said to be a sale in

market overt? When not?
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CHAPTER XI.

Page 83.

1. Give the seventeenth section of the Statute of

Frauds as given in the text.

2. Has the statute been enacted in all the states?

3. Does the statute include executory contracts of

sale?

Page 84.

1. Would the statute include a contract for sale, that

contained also included an ancillary agree-

ment, not within the statute?

2. What is included in the term,
'

'goods, wares, and

merchandise"?

Page 85.

1. What is necessary to satisfy the statute on the

matter of acceptance and receipt of the goods?

Page 86.

1. What would constitute an acceptance by implica-

tion?

Pages 87-88.

1. Give the principle of the English rule, the Massa-

chusetts rule, and the New York rule, as to when
a contract for the sale of goods to be manufac-

tured, is held to be within the statute?

Page 89.

1. When is part payment necessary?
2. At what time is it necessary to make the part pay-

ment?

3. When is the written memorandum required?
4. When must the memorandum be made?



SALES. 285

Page 90.

1. Of what may the memorandum consist?

2. What should it properly contain?

Pages 90-91.

1. Must the memorandum be signed by both parties?

2. Of what may the signature consist?

3. Can there be a signing by an agent?

Page 92.

1. When must the acutioneer sign the memorandum
of sale?





QUESTIONS.

BAILMENTS.

CHAPTER I.

Page 95.

1. Define bailments.

2. Give Sir William Jones' definition.

3. Give Blackstone's definition.

Page 96.

1. Give the Roman law classification of bailments.

2. Define depositum.
3. Define mandatum.
4. Define commodatum.
5. Define pignus.
6. Define locatio.

7. Define locatio rei.

8. Define locatio operis.

9. Define locatio custodiae.

10. Define Operis faciendi.

Page 97.

1. Define operis mercium vehendarum.

2. Define mutuium.

3. What is the leading case in the law of bailments?

CHAPTER II.

1. Give a synopsis of the case of Coggs vs. Bernard.
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CHAPTER III.

Page 125.

1. What is the modern classification of bailments?

2. Under which class of this modern classification do

the various forms of the Roman classification

fall?

CHAPTER IV.

Page 127.

1. How is the bailment relation created?

2. Is delivery essential for the creation of the bailment

relation?

Page 128.

1. What property may be the subject of a bailment?

2. Who may be a bailor?

3. Who may be a bailee?

4. Is an express contract necessary for the creation of

the bailment relation?

Page 129.

1. What are the rights and liabilities of the bailor

towards third persons?
2. What are the rights and liabilities of bailees towards

third persons?

CHAPTER V.

Page 131.

1. What degree of care is required from a bailee for the

bailor's sole benefit?

2. For what degree of negligence is such a bailee

liable?
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Pages 132=133.

1. What are the principal classes of bailments for the

bailor's sole benefit?

CHAPTER VI.

Page 135.

1. What degree of care is required from a bailee for the

bailee's sole benefit?

2. For what degree of negligence is such a bailee

liable?

CHAPTER VII.

Page 137.

1. What degree of care is required from a bailee for the

mutual benefit of both the bailor and bailee?

2. For what degree of negligence is such a bailee

liable?

3. What is a locatio?

Page 138.

1. What are the different forms of the locatio?

2. When may a bailee recover for his services when
the terms of the bailment have not been com-

pletely carried out?

Page 139.

1. What is the pignus or pledge?
2. What are the principal differences between a pledge

and a chattel mortgage?

Page 140.

1. What property may be pledged?
Vol. V. 19.
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Page 141.

1. Describe the lien of the bailee.

2. When does such lien arise?

CHAPTER VIII.

Page 143.

1. Who are inn-keepers?

Page 144.

1. Who are guests?

Pages 145=146.

1. What is the extent of the bailment liability of an

inn-keeper?

CHAPTER IX.

Pages 148=149.

1. How may the bailment relation be terminated?



QUESTIONS.

CARRIERS.

CHAPTER I .

Page 151.

1. Of what larger branch of the law is the subject of

carriers a sub-division?

2. Define carriers.

Page 152.

1. Who are carriers of passengers?

CHAPTER 1 1 .

Page 153.

1. Define common carriers?

Page 154.

1. Is it necessary for a person to be a common carrier

that he should make the carriage of goods his

regular occupation?

Page 155.

1. Name some of the leading classes of common
carriers?

Page 156.

1. What is the general rule as to the duty of a common
carrier to receive all goods offered to him for

carriage?

2. What exceptions are there to this rule ?

Page 157.

1 . When and where must delivery to a common carrier

be made?
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Pages 158=160.

1. Give a synopsis of the discussion of common
carriers contained in Smith's Leading Cases.

CHAPTER III.

Page 161.

1. What is the general rule as to the bailment liability

of a common carrier?

2. For what losses is a common carrier not liable?

Page 162.

1. What losses are considered as caused by the Act
of God?

Page 163.

1. Who are public enemies?

Pages 164=165.

1. Who is responsible for losses caused by the acts of

the shipper himself?

Pages 166=169.

1. Who is responsible for losses occasioned by inherent

defects in the articles shipped.

Page 170.

1. To what extent can a common carrier limit his

bailment liability by general notice?

Pages 171=172.

1. To what extent can he limit such liability by
special contract?

Page 173.

1. Discuss the liability of connecting carriers?
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Pages 174=178.

1. When does the common carrier's exceptional

liability terminate?

2. When is a common carrier liable as a warehouse-

man?
3. What is the extent of his liability in this capacity?

Page 179.

1 . What lien have common carriers ?

CHAPTER IV.

Page 181.

1. Compare carriers of passengers with common
carriers.

Page 182.

1. Who are passengers?

Pages 183=188.

1. What is the extent of the liability of carriers of

passengers for injuries to passengers?

Pages 189=190.

1. What is the extent of the liability of carriers of

passengers for damage to baggage of passengers?





QUESTIONS.

PERSONAL PROPERTY.

CHAPTER I .

Page 195.

1. Define property?
2. What is the distinction between real and personal

property?

Page 196.

1. Distinguish between absolute and qualified prop-

erty?

CHAPTER II .

Page 197.

1. In what three general classes of ways may personal

property be acquired?
2. In what different ways may personal property be

acquired by original acquisition?

3. What is title by occupancy?

Page 198.

1. When may title to goods be acquired by capture?
2. To whom do goods lost or abandoned by their

owner belong?
3. What are waifs?

4. How may property in wild animals be acquired?
5. What property is acquired by accession?

Page 199.

1. To whom do the products of the ground belong?
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2. To whom do the increase of domestic animals

belong?
3. When materials belonging to one person are united

by the labor of the other, to whom does the com-

pleted product belong?
4. In whom is the title to letters?

Page 200.

1. What property rights exist in lectures?

2. Define trade-marks?

Pages 201-202.

1. What are proper and what are improper trade-

marks?

Page 203.

1. How may a person's right in a trade-mark be pro-
tected?

2. Name the different classes of transfers by act of

the parties?

Page 204.

1. What two kinds of gifts are there?

2. What are gifts inter vivos?

3. What are gifts causa mortis?

4. What are the essential elements in every gift causa

mortis?

Page 205.

1. How may personal property be transferred by
operation of law?

CHAPTER III.

Page 207.

1. Distinguish between joint ownership and owner-

ship in common?
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Page 208.

1. What are the principal incidents of ownership in

common?

CH AFTER I V ,

Page 209.

1. Define debts?

2. How are mortgages now considered by the law?

3. What is insurance?





QUESTIONS.

PATENTS.

Page 213.

1. Define patents?
2. Is there a common law right in patents?

Pages 214-215.

1. Who are the principal officers of the patent office?

2. What are their respective duties?

Pages 216-219.

1. What provisions are made for the printing of

papers relative to patents, and for the disposal

. of such printed copies?

Page 221.

1. In what name are patents issued?

2. By whom are they signed?
3. How are patents construed?

Page 222.

1. On what grounds may the United States main-

tain a suit in equity for the cancellation of a

patent?
2. What is contained in a patent?
3. Can a patent cover more than one invention?

4. From what time does a patent take effect?

Page 223.

1. What inventions are patentable?
2. To whom may a patent be issued?
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Page 224.

1. What are some of the qualities which an invention

must have in order to be patentable?
2. May a patent be issued on an invention previously

patented abroad?

Page 225.

1. What are the requisites of an application for a

patent?
2. Why is an exact description of a patent required?

Page 226.

1. When are drawings required?
2. When are models required?

Page 227.

1. Describe the procedure in the examination and

issuing of a patent?

Page 228.

1. May patents be issued to government officers for

inventions to be used in the public service?

Page 229.

1. Under what circumstances may a patent be issued

to an assignee?

Page 230.

1. When may a patent be issued to an executor or

administrator?

2. When may a patent be issued to the guardian of

an insane person?

Page 231.

1. May persons purchasing an invention before ap-

plication for patent, use or sell the thing pur-
chased?
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Page 232.

1. What is a caveat?

2. What is the effect of its filing?

Page 233.

1. What is an interference?

Page 234.

1. How may affidavits and depositions be taken in

patent cases?

2. How may the presence of witnesses be secured?

Page 235.

1. What penalties are there for those failing to attend

or refusing to testify?

Pages 236-237.

1. What appeals may be taken in patent cases?

Page 238.

1. When may a defective patent be re-issued?

Page 239.

1. What is tho object of the provision of the statutes

authorizing the re-issue of defective patents?

Page 240.

1. What is a disclaimer?

Page 241.

1. Is a patent void on account of the previous use of

the invention in foreign countries?

Page 242.

1. What notice of application for extension must be

given?

Page 243.

1. What official has the authority to hear and decide

applications for extension?
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2. How may a patent be assigned?

Page 244.

1. How must patented articles be marked?

Page 245.

1. What is the penalty for falsely marking or labeling

articles as patented?

Page 246.

1. What is the measure of damages which may be

recovered in a suit for the infringement of a

patent?

Page 247.

1. What matters may be pleaded in an action for

infringement of a patent?

Page 248.

1. When may injunctions be issued against the in-

fringement of a patent?

Page 249.

1. Can a suit be maintained for the infringement of a

patent in which the specifications were too

broad?

Page 250.

1. Can a patent be secured for a design?

Page 251.

1. What laws govern a patent for a design?

Page 252.

1. What fees are required in obtaining patents?

Page 253.

1. When and how are such fees payable?



QUESTIONS.

COPYRIGHTS.

Page 257.

1. Define copyright?
2. Is there any common law right of copyright?
3. Under what authority are copyrights issued in the

United States?

Page 258.

1. What persons and publications are entitled to

copyrights?
2. What degree of literary ability is required to en-

title a person to a copyright?

Page 259.

1. Can a copyright be taken out in the name of a

trustee?

2. Can a copyright be taken out in the name of a

corporation?
3. Name some things which have been held incapable

of being copyrighted?

Page 260.

1. What is the term of a copyright?
2. May this term be extended?

3. Are copyrights assignable?

Page 261.

1. What are the requirements for the deposit of titles

and published copies?

Page 262.

1. What record of entry is required?
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Page 263.

1. What fees are required in obtaining a copyright?

Page 264.

1. Must copies of subsequent editions of a copyrighted
work be deposited in the Congressional Library?

Page 265.

1. What is the penalty for the omission to deposit

copies of books?

Page 266.

1. What are the penalties for violations of a copyright ?

Pages 267=268.

1. What are the penalties for violations of maps,

prints, etc?

Pages 269=270.

1. What are the penalties for unauthorized use of

dramatic or musical compositions?

Page 274.

1. May the different volumes of a set be copyrighted

separately?



APPENDIX A.

THE INTERSTATE COMMERCE ACT
AS AMENDED.

[Hepburn bill amendments in bold-faced type.]

PARTIES SUBJECT TO THE ACT.

An Act to regulate commerce.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled: That the provisions of this

Act shall apply to any corporation or any person or persons engaged in the

transportation of oil or other commodity, except water and except natural or

artificial gas, by means of pipe lines, or partly by pipe lines and partly by rail-

road, or partly by pipe lines and partly by water, who shall be considered and

held to be common carriers within the meaning and purpose of this Act, and

to any common carrier or carriers engaged in the transportation of passengers

or property wholly by railroad (or partly by railroad and partly by water when
both are used under a common control, management or arrangement for a

continuous carriage or shipment), from one State or Territory of the United

States, or the District of Columbia, to any other State or Territory of the United

States, or the District of Columbia, or from one place in a Territory to another

place in the same Territory, or from any place in the United States to an adjacent

foreign country, or from any place in the United States through a foreign coun-

try to any other place in the United States, and also to the transportation in

like manner of property shipped from any place in the United States to a foreign

country and carried from such place to a port of transshipment, or shipped

from a foreign country to any place in the United States and carried to such

place from a port of entry either in the United States or an adjacent foreign

country: Provided, however, That the provisions of this Act shall not apply
i to the transportation of passengers or property, or to the receiving-, delivering,

storage, or handling of property wholly within one State and not shipped to or

from a foreign country from or to any State or Territory as aforesaid.

The term "common carrier," as used in this Act, shall include express

companies and sleeping car companies. The term "railroad," as used in this

Act, shall include all bridges and ferries used or operated in connection with

any railroad, and also all the road in use by any corporation operating a rail-

road, whether owned or operated under a contract, agreement, or lease, and

shall also include all switches, spurs, tracks, and terminal facilities of every kind

used or necessary in the transportation of the persons or property designated

herein, and also all freight depots, yards and grounds used or necessary in the

transportation or delivery of any of said property; and the term "transporta-

tion" shall include cars and other vehicles and all instrumentalities and facilities

of shipment or carriage, irrespective of ownership or of any contract, express

or implied, for the use thereof and all services in connection with the receipt,
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delivery, elevation, and transfer in transit, ventilation, refrigeration or icing,

storage and handling of property transported; and it shall be the duty of every
carrier subject to the provisions of this Act to provide and furnish such trans-

portation upon reasonable request therefor, and to establish through routes

and just and reasonable rates applicable thereto.

All charges made for any service rendered or to be rendered in the trans-

portation of passengers or property as aforesaid, or in connection therewith,

shall be just and reasonable; and every unjust and unreasonable charge for

such service or any part thereof is prohibited and declared to be unlawful.

No common carrier subject to the provisions of this Act shall, after

January first, nineteen hundred and seven, directly or indirectly, issue or give

any interstate free ticket, free pass, or free transportation for passengers,

except to its employees and their families, its officers, agents, surgeons, phy-

sicians, and attorneys at law; to ministers of religion, traveling secretaries

of railroad Young Men's Christian associations, inmates of hospitals and char=

itable and eleemosynary institutions, and persons exclusively engaged in char-

itable and eleemosynary work; to indigent, destitute, and homeless persons,

and to such persons when transported by charitable societies or hospitals, and

the necessary agents employed in such transportation; to inmates of the

national homes or state homes for disabled volunteer soldiers, and of soldiers'

and sailors' homes, including those about to enter and those returning home
after discharge and boards of managers of such homes; to necessary caretakers

of live stock, poultry, and fruit; to employees on sleeping cars, express cars,

and the linemen of telegraph and telephone companies; to railway mail service

employees, postoffice inspectors, customs inspectors and immigration inspec-

tors; to newsboys on trains, baggage agents, witnesses attending any legal

investigation in which the common carrier is interested, persons injured in

wrecks and physicians and nurses attending such persons: Provided, That

this provision shall not be construed to prohibit the interchange of passes for

the officers, agents, and employees of common carriers, and their families;

nor to prohibit any common carrier from carrying passengers free with the

object of providing relief in cases of general epidemic, pestilence, or other cal-

amitous visitation. Any common carrier violating this provision shall be

deemed guilty of a misdemeanor, and for each offense, on conviction, shall pay
to the United States a penalty of not less than one hundred dollars nor more

than two thousand dollars, and any person, other than the persons excepted

in this provision, who uses any such interstate free ticket, free pass, or free

transportation, shall be subject to a like penalty. Jurisdiction of offenses

under this provision shall be the same as that provided for offenses in an Act

entitled "An Act to further regulate commerce with foreign nations and among
the States," approved February nineteenth, nineteen hundred and three, and

any amendment thereof.

From and after May first, nineteen hundred and eight, it shall be unlawful

for any railroad company to transport from any State, Territory, or the District

of Columbia, to any other State, Territory, or the District of Columbia, or to

any foreign country, any article or commodity, other than timber and the

manufactured products thereof, manufactured, mined, or produced by it, or
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under its authority, or which it may own in whole, or in part, or in which it

may have any interest direct or indirect except such articles or commodities

as may be necessary and intended for its use in the conduct of its business as a

common carrier.

Any common carrier subject to the provisions of this Act, upon applica-

tion of any lateral, branch line of railroad, or of any shipper tendering interstate

traffic for transportation, shall construct, maintain, and operate upon reason-

able terms a switch connection with any such lateral, branch line of railroad,

or private side track which may be constructed to connect with its railroad,

where such connection is reasonably practicable and can be put in with safety

and will furnish sufficient business to justify the construction and maintenance

of the same; and shall furnish cars for the movement of such traffic to the

best of its ability without discrimination in favor of or against any such shipper.

If any common carrier shall fail to install and operate any such switch or

connection as aforesaid, on application therefor in writing by any shipper,

such shipper may make complaint to the Commission, as provided in section

thirteen of this Act, and the Commission shall hear and investigate the same
and shall determine as to the safety and practicability thereof and justification

and reasonable compensation therefor, and the Commission may make an

order, as provided in section fifteen of this Act, directing the common carrier

to comply with the provisions of this section in accordance with such order

and such order shall be enforced as hereinafter provided for the enforcement

of all other orders by the Commission, other than orders for the payment of

money.

[Section 1. That the provisions of this Act shall apply to any com-

mon carrier or carriers engaged in the transportation of passengers or

property wholly by railroad, or partly by railroad and partly by water

when both are used, under a common control, management, or arrange-

ment, for a continuous carriage or shipment, from one State or Territory
of the United States, or the District of Columbia, to any other State or

Territory of the United States, or the District of Columbia, or from any

place in the United States to an adjacent foreign country, or from any

place in the United States through a foreign country to any other place
in the United States, and also to the transportation in like manner of

property shipped from any place in the United States to a foreign country
and carried from such place to a port of transshipment, or shipped from a

foreign country to any place in the United States and carried to such place

from a port of entry either in the United States or an adjacent foreign

country: Provided, however, That the provisions of this Act shall not

apply to the transportation of passengers or property, or to the receiving,

delivering, storage, or handling of property, wholly within one State, and

not shipped to or from a foreign country from or to any State or Territory

as aforesaid.

The term "railroad" as used in this Act shall include all bridges and

ferries used or operated in connection with any railroad, and also all the

road in use by any corporation operating a railroad, whether owned or

operated under a contract, agreement, or lease; and the term "transporta-

tion" shall include all instrumentalities of shipment or carriage.
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All charges made for any service rendered or to be rendered in the

transportation of passengers or property as aforesaid, or in connection

therewith, or for the receiving, delivering, storage, or handling of such

property, shall be reasonable and just; and every unjust and unreasonable

charge for such service is prohibited and declared to be unlawful.]

UNJUST DISCRIMINATION DEFINED AND FORBIDDEN.

SECTION 2. That if any common carrier subject to the provisions

of this Act, shall, directly or indirectly, by any special rate, rebate, drawback,
or other device, charge, demand, collect, or receive from any person or persons
a greater or less compensation for any service rendered, or to be rendered,

in the transportation of passengers or property, subject to the provisions of

this Act, than it charges, demands, collects, or receives from any other person
or persons for doing for him or them a like and contemporaneous service in

the transportation of a like kind of traffic under substantially similar cir-

cumstances and conditions, such common carrier shall be deemed guilty of

unjust discrimination, which is hereby prohibited and declared to be unlawful.

UNDUE OR UNREASONABLE PREFERENCE OR ADVANTAGE FORBIDDEN.

SECTION 3. That it shall be unlawful for any common carrier subject

to the provisions of this Act to make or give any undue or unreasonable

preference or advantage to any particular person, company, firm, corporation,

or locality, or any particular description of traffic, in any respect whatsoever,

or to subject any particular person, company, firm, corporation, or locality,

or any particular description of traffic, to any undue or unreasonable prejudice

or disadvantage in any respect whatsoever.

Every common carrier subject to the provisions of this Act shall, accord-

ing to their respective powers, afford all reasonable, proper, and equal facilities

for the interchange of traffic between their respective lines, and for the receiv-

ing, forwarding, and delivering of passengers and property to and from their

several lines and those connecting therewith, and shall not discriminate in

their rates and charges between such connecting lines; but this shall not

be construed as requiring any such common carrier to give the use of its

tracks or terminal facilities to another carrier engaged in like business.

LONG AND SHORT HAUL PROVISION.

SECTION 4. That it shall be unlawful for any common carrier subject

to the provisions of this Act to charge or receive any greater compensation
in the aggregate for the transportation of passengers or of like kind of property,

Under substantially similar circumstances and conditions, for a shorter than

for a longer distance over the same line, in the same direction, the shorter

being included within the longer distance; but this shall not be construed

as authorizing any common carrier within the terms of this Act to charge
and receive as great compensation for a shorter as for a longer distance:

Provided, however, That upon application to the Commission appointed
under the provisions of this Act, such common carrier may, in special cases,

after investigation by the Commission, be authorized to charge less for longer

than for shorter distances for the transportation of passengers or property;
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and the Commission may from time to time prescribe the extent to which

such designated common carrier may be relieved from the operation of this

section of this Act.

POOLING OF FREIGHTS AND DIVISION OF EARNINGS FORBIDDEN.

SECTION 5. That it shall be unlawful for any common carrier subject
to the provisions of this Act to enter into any contract, agreement, or com-

bination with any other common carrier or carriers for the pooling of freights

of different and competing railroads, or to divide between them the aggregate
or net proceeds of the earnings of such railroads, or any portion thereof; and
in any case of an agreement for the pooling of freights as aforesaid, each

day of its continuance shall be deemed a separate offense.

PUBLISHED TARIFFS MUST SHOW ALL RATES, FARES AND CHARGES.

SECTION 6. That every common carrier subject to the provisions of

this Act shall file with the Commission created by this Act and print and keep

open to public inspection schedules showing all the rates, fares, and charges for

transportation between different points on its own route and between points

on its own route and points on the route of any other carrier by railroad, by

pipe line, or by water when a through route and joint rate have been established.

If no joint rate over the through route has been established, the several carriers

in such through route shall file, print, and keep open to public inspection, as

aforesaid, the separately established rates, fares, and charges applied to the

through transportation. The schedules printed as aforesaid by any such

common carrier shall plainly state the places between which property and

passengers will be carried, and shall contain the classification of freight in

force, and shall also state separately all terminal charges, storage charges,

icing charges, and all other charges which the Commission may require, all

privileges or facilities granted or allowed and any rules or regulations which

in any wise change, affect, or determine any part or the aggregate of such

aforesaid rates, fares, and charges, or the value of the service rendered to

the passenger, shipper, or consignee. Such schedules shall be plainly printed

in large type, and copies for the use of the public shall be kept posted in two

public and conspicuous places in every depot, station, or office of such carrier

where passengers or freight, respectively, are received for transportation, in

such form that they shall be accessible to the public and can be conveniently

inspected. The provisions of this section shall apply to all traffic, transporta~

tion, and facilities defined in this Act.

Any common carrier subject to the provisions of this Act receiving

freight in the United States to be carried through a foreign country to any place

in the United States shall also in like manner print and keep open to public

inspection, at every depot or office where such freight is received for shipment,

schedules showing the through rates established and charged by such common
carrier to all points in the United States beyond the foreign country to which

it accepts freight for shipment; and any freight shipped from the United States

through a foreign country into the United States the through rate on which shall

not have been made public, as required by this Act, shall, before it is admitted

into the United States from said foreign country, be subject to customs duties

as if said freight were of foreign production.
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No change shall be made in the rates, fares, and charges or joint rates,

fares, and charges which have been filed and published by any common carrier

in compliance with the requirements of this section, except after thirty days'

notice to the Commission and to the public published as aforesaid, which shall

plainly state the changes proposed to be made in the schedule then in force

and the time when the changed rates, fares, or charges will go into effect;

and the proposed changes shall be shown by printing new schedules, or shall

be plainly indicated upon the schedules in force at the time and kept open to

public inspection: Provided, That the Commission may, in its discretion and

for good cause show, allow changes upon less than the notice herein specified,

or modify the requirements of this section in respect to publishing, posting,

and filing of tariffs, either in particular instances or by a general order applicable

to special or peculiar circumstances or conditions.

The names of the several carriers which are parties to any joint tariff

shall be specified therein, and each of the parties thereto, other than the one

filing the same, shall file with the Commission such evidence of concurrence

therein or acceptance thereof as may be required or approved by the Commission,
and where such evidence of concurrence or acceptance is filed it shall not be

necessary for the carriers filing the same to also file copies of the tariffs in

which they are named as parties.

Every common carrier subject to this Act shall also file with said Com-
mission copies of all contracts, agreements, or arrangements with other com-

mon carriers in relation to any traffic affected by the provisions of this Act

to which it may be a party.

The Commission may determine and prescribe the form in which the

schedules required by this section to be kept open to public inspection shall be

prepared and arranged and may change the form from time to time as shall be

found expedient

No carrier, unless otherwise provided by this Act, shall engage or parti-

cipate in the transportation of passengers or property, as defined in this Act,

unless the rates, fares, and charges upon which the same are transported by
said carrier have been filed and published in accordance with the provisions

of this Act; nor shall any carrier charge or demand or collect or receive a

greater or less or different compensation for such transportation of passengers

or property, or for any service in connection therewith, between the points

named in such tariffs than the rates, fares, and charges which are specified

in the tariff filed and in effect at the time; nor shall any carrier refund or

remit in any manner or by any device any portion of the rates, fares, and charges

so specified, nor extend to any shipper or person any privileges or facilities in

the transportation of passengers or property, except such as are specified in

such tariffs: Provided, That wherever the word "carrier" occurs in this

Act it shall be held to mean "common carrier."

That in time of war or threatened war preference and precedence shall,

upon the demand of the President of the United States, be given, over all other

traffic, to the transportation of troops and material of war, and carriers shall

adopt every means within their control to facilitate and expedite the military

traffic.
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[Section 6. That every common carrier subject to the provisions
of this Act shall print and keep open to public inspection schedules showing
the rates and fares and charges for the transportation of passengers and

property which any such common carrier lias established and which are

in force at the time upon its route. The schedules printed as aforesaid

by any such common carrier shall plainly state the places upon its railroad

between which property and passengers will be carried, and shall contain

the classification of freight in force, and shall also state separately the

terminal charges and any rules or regulations which in any wise change,

affect, or determine any part or the aggregate of such aforesaid rates and

fares and charges. Such schedules shall be plainly printed in large type,

and copies for the use of the public shall be posted in two public and con-

spicuous places, in every depot, station, or office of such carrier where

passengers or freight, respectively, are received for transportation, in

such form that they shall be accessible to the public and can be conveniently

inspected.

Any common carrier subject to the provisions of this Act receiving

freight in the United States to be carried through a foreign country to

any place in the United States shall also in like manner print and keep

open to public inspection, at every depot or office where such freight is

received for shipment, schedules showing the through rates established

and charged by such common carrier to all points in the United States

beyond the foreign country to which it accepts freight for shipment; and

any freight shipped from the United States through a foreign country
into the United States, the through rate on which shall not have been

made public as required by this Act, shall, before it is admitted into the

United States from said foreign country, be subject to customs duties as

if said freight were of foreign production; and any law in conflict with this

section is hereby repealed.

No advance shall be made in the rates, fares, and charges which have

been established and published as aforesaid by any common carrier in

compliance with the requirements of this section, except after ten days'

public notice, which shall plainly state the changes proposed to be made
in the schedule then in force, and the time when the increased rates, fares,

or charges will go into effect; and the proposed changes shall be shown

by printing new schedules, or shall be plainly indicated upon the schedules

in force at the time and kept open to public inspection. Reductions in

such published rates, fares, or charges shall only be made after three clays'

previous public notice, to be given in the same manner that notice of an

advance in rates must be given.

And when any such common carrier shall have established and

published its rates, fares, and charges in compliance with the provisions
of this section, it shall be unlawful for such common carrier to charge,

demand, collect, or receive from any person or persons a greater or less

compensation for the transportation of passengers or property, or for any
services in connection therewith, than is specified in such published
schedule of rates, fares, and charges as may at the time be in force.

Every common carrier subject to the provisions of this Act shall

file with the Commission hereinafter provided for copies of its schedules
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of rates, fares, and charges which have been established and published in

compliance with the requirements of this section, and shall promptly

notify said Commission of all changes made in the same. Every such

common carrier shall also file with said Commission copies of all contracts,

agreements, or arrangements with other common carriers in relation to

any traffic affected by the provisions of this Act to which it may be a party.

And in cases where passengers and freight pass over continuous lines or

routes operated by more than one common carrier, and the several common
carriers operating such lines or routes establish joint tariffs of rates or fares

or charges for such continuous lines or routes, copies of such joint tariffs

shall also, in like manner, be filed with said Commission. Such joint rates,

fares, and charges on such continuous lines so filed as aforesaid shall be

made public by such common carriers when directed by said Commission,
in so far as may, in the judgment of the Commission, be deemed practica-

ble; and said Commission shall from time to time prescribe the measure

of publicity which shall be given to such rates, fares, and charges, or to

such part of them as it may deem it practicable for such common carriers

to publish, and the places in which they shall be published.

No advance shall be made in joint rates, fares, and charges, shown

upon joint tariffs, except after ten days' notice to the Commission, which

shall plainly state the changes proposed to be made in the schedule then

in force, and the time when the increased rates, fares, or charges will go
into effect. No reduction shall be made in joint rates, fares, and charges,

except after three days' notice, to be given to the Commission as is above

provided in the case of an advance of joint rates. The Commission may
make public such proposed advances, or such reductions, in such manner

as may, in its judgment, be deemed practicable, and may prescribe from

time to time the measure of publicity which common carriers shall give

to advances or reductions in joint tariffs.

It shall be unlawful for any common carrier, party to any joint

tariff, to charge, demand, collect, or receive from any person or persons

a greater or less compensation for the transportation of persons or property,

or for any services in connection therewith, between any points as to which

a joint rate, fare, or charge is named thereon, than is specified in the

schedule filed with the Commission in force at the time.

The Commission may determine and prescribe the form in which

the schedules required by this section to be kept open to public inspection

shall be prepared and arranged, and may change the form from time to

time as shall be found expedient.

If any such common carrier shall neglect or refuse to file or publish

its schedules or tariffs of rates, fares, and charges as provided in this

section, or any part of the same, such common carrier shall, in addition

to other penalties herein prescribed, be subject to a writ of mandamus, to

be issued by any circuit court of the United States in the judicial district

wherein the principal office of said common carrier is situated, or wherein

such offense may be committed, and if such common carrier be a foreign

corporation in the judicial circuit wherein such common carrier accepts
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traffic and has an agent to perform such service, to compel compliance
with the aforesaid provisions of this section; and such writ shall issue

in the name of the people of the United States, at the relation of the Com-
missioners appointed under the provisions of this Act; and the failure

to comply with its requirements shall be punishable as and for a contempt;
and the said Commissioners, as complainants, may also apply, in any such

circuit court of the United States, for a writ of injunction against such

common carrier, to restrain such common carrier from receiving or trans-

porting property among the several States and Territories of the United

States, or between the United States and adjacent foreign countries, or

between ports of transshipment and of entry and the several States and
Territories of the United States, as mentioned in the first section of this

Act, until such common carrier shall have complied with the aforesaid

provisions of this section of this Act.]

CONTINUOUS CARRIAGE OF FREIGHTS.

SECTION 7. That it shall be unlawful for any common carrier subject
to the provisions of this Act to enter into any combination, contract, or

agreement, expressed or implied, to prevent, by change of time schedule,

carriage in different cars, or by other means or devices, the carriage of freights

from being continuous from the place of shipment to the place of destination;

and no break of bulk, stoppage, or interruption made by such common carrier

shall prevent the carriage of freights from being and being treated as one

continuous carriage from the place of shipment to the place of destination,

unless such break", stoppage, or interruption was made in good faith for some

necessary purpose, and without any intent to avoid or unnecessarily interrupt
such continuous carriage or to evade any of the provisions of this Act.

LIABILITY OF COMMON CARRIERS FOR DAMAGES.

SECTION 8. That in case any common carrier subject to the provi-

sions of this Act shall do, cause to be done, or permit to be done any act,

matter, or thing in this Act prohibited or declared to be unlawful, or shall

omit to do any act, matter, or thing in this Act required to be done, such com-

mon carrier shall be liable to the person or persons injured thereby for the

full amount of damages sustained in consequence of any such violation of the

provisions of this Act, together with a reasonable counsel or attorney's fee, to

be fixed by the court in every case of recovery, which attorney's fee shall be

taxed and collected as part of the costs in the case.

PERSONS CLAIMING TO BE DAMAGED MAY ELECT WHETHER TO COMPLAIN TO THE

COMMISSION OR BRING SUIT IN A UNITED STATES COURT.

SECTION 9. That any person or persons claiming to be damaged

by any common carrier subject to the provisions of this Act may either make

complaint to the Commission as hereinafter provided for, or may bring suit

in his or their own behalf for the recovery of the damages for which such com-

mon carrier may be liable under the provisions of this Act, in any district

or circuit court of the United States of competent jurisdiction; but such

person or persons shall not have the right to pursue both of said remedies, and
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must in each case elect which one of the two methods of procedure herein pro-
vided for he or they will adopt. In any such action brought for the recovery
of damages the court before which the same shall be pending may compel any
director, officer, receiver, trustee, or agent of the corporation or company
defendant in such suit to attend, appear, and testify in such case, and may
compel the production of the books and papers of such corporation or com-

pany party to any such suit; the claim that any such testimony or evidence

may tend to criminate the person giving such evidence shall not excuse such
witness from testifying, but such evidence or testimony shall not be used

against such person on the trial of any criminal proceeding.

SECTION 10. That any common carrier subject to the provisions
of this Act, or, whenever such common carrier is a corporation, any director

or officer thereof, or any receiver, trustee, lessee, agent, or person, acting
for or employed by such corporation, who, alone or with any other corporation,

company, person, or party, shall wilfully do or cause to be done, or shall

willingly suffer or permit to be done, any act, matter, or thing in this Act

prohibited or declared to be unlawful, or who shall aid or abet therein, or shall

wilfully omit or fail to do any act, matter, or thing in this Act required to

be done, or shall cause or willingly suffer or permit any act, matter, or thing
so directed or required by this Act to be done not to be so done, or shall aid

or abet any such omission or failure, or shall be guilty of any infraction of this

Act, or shall aid or abet therein, shall be deemed guilty of a misdemeanor, and

shall, upon conviction thereof in any district court of the United States within

the jurisdiction of which such offense was committed, be subject to a fine

of not to exceed five thousand dollars for each offense: Provided, That if

the offense for which any person shall be convicted as aforesaid shall be an
unlawful discrimination in rates, fares, or charges, for the transportation of

passengers or property, such person shall, in addition to the fine hereinbefore

provided for, be liable to imprisonment in the penitentiary for a term of not

exceeding two years, or both such fine and imprisonment in the discretion of

the court.

Any common carrier subject to the provisions of this Act, or, whenever

such common carrier is a corporation, any officer or agent thereof, or any
person acting for or employed by such corporation, who, by means of false

billing, false classification, false weighing, or false report of weight, or by
any other device or means, shall knowingly and wilfully assist, or shall

willingly suffer or permit, any person or persons to obtain transportation

for property at less than the regular rates then established and in force on

the line of transportation of such common carrier, shall be deemed guilty

of a misdemeanor, and shall, upon conviction thereof in any court of the

United States of competent jurisdiction within the district in which such of-

fense was committed, be subject to a fine of not exceeding five thousand dol-

lars, or imprisonment in the penitentiary for a term of not exceeding two

years, or both, in the discretion of the court, for each offense.

Any person and any officer or agent of any corporation or company
who shall deliver property for transportation to any common carrier, subject

to the provisions of this Act, or for whom as consignor or consignee any such
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carrier shall transport property, who shall knowingly and wilfully, by false

billing, false classification, false weighing, false representation of the contents

of the package, or false report of weight, or by any other device or means,
whether with or without the consent or connivance of the carrier, its agent
or agents, obtain transportation for such property at less than the regular
rates then established and in force on the line of transportation, shall be deemed

guilty of fraud, which is hereby declared to be a misdemeanor, and shall,

upon conviction thereof in any court of the United States of competent

jurisdiction within the district in which such offense was committed, be

subject for each offense to a fine of not exceeding five thousand dollars or im-

prisonment in the penitentiary for a term of not exceeding two years, or both,
in the discretion of the court.

If any such person or any officer or agent of any such corporation or

company, shall, by payment of money or other thing of value, solicitation,

or otherwise, induce any common carrier subject to the provisions of this

Act, or any of its officers or agents, to discriminate unjustly in his, its, or their

favor as against any other consignor or consignee in the transportation of

property, or shall aid or abet any common carrier in any such unjust dis-

crimination, such person or such officer or agent of such corporation or com-

pany shall be deemed guilty of a misdemeanor, and shall, upon conviction

thereof in any court of the United States of competent jurisdiction within

the district in which such offense was committed, be subject to a fine of not

exceeding five thousand dollars, or imprisonment in the penitentiary for a

term of not exceeding two years, or both, in the discretion of the court, for

each offense; and such person, corporation, or company shall also, together
with said common carrier, be liable, jointly or severally, in an action on the

case to be brought by any consignor or consignee discriminated against in

any court of the United States of competent jurisdiction for all damages
caused by or resulting therefrom.

INTERSTATE COMMERCE COMMISSION CREATED.

SECTION 11. That a commission is hereby created and established

to be known as the Interstate Commerce Commission, which shall be composed
of five Commissioners, who shall be appointed by the President, by and with

the advice and consent of the Senate. The Commissioners first appointed
under this Act shall continue in office for the term of two, three, four, five

and six years, respectively, from the first day of January, anno Domini

eighteen hundred and eighty-seven, the term of each to be designated by the

President; but their successors shall be appointed for terms of six years,

except that any person chosen to fill a vacancy shall be appointed only for

the unexpired time of the Commissioner whom he shall succeed. Any Com-
missioner may be removed by the President for inefficiency, neglect of duty,
or malfeasance in office. Not more than three of the Commissioners shall

be appointed from the same political party. No person in the employ of or

holding any official relation to any common carrier subject to the provisions

of this Act, or owning stock or bonds thereof, or who is in any manner pecu-

niarily interested therein, shall enter upon the duties of or hold such office.

Said Commissioners shall not engage in any other business, vocation, or
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employment. No vacancy in the Commission shall impair the right of the

remaining Commissioners to exercise all the powers of the Commission.

POWER AND DUTY OF COMMISSION TO INQUIRE INTO BUSINESS OF CARRIERS.

SECTION 12. That the Commission hereby created shall have author-

ity to inquire into the management of the business of all common carriers

subject to the provisions of this Act, and shall keep itself informed as to

the manner and method in which the same is conducted, and shall have the

right to obtain from such common carriers full and complete information

necessary to enable the Commission to perform the duties and carry out the

objects for which it was created; and the Commission is hereby authorized

and required to execute and enforce the provisions of this Act; and, upon
the request of the Commission, it shall be the duty of any district attorney
of the United States to whom the Commission may apply to institute in

the proper court and to prosecute under the direction of the Attorney-General
of the United States all necessary proceedings for the enforcement of the

provisions of this Act and for the punishment of all violations thereof, and

the costs and expenses of such prosecution shall be paid out of the appropriation
for the expenses of the courts of the United States; and for the purposes
of this Act the Commission shall have power to require, by subpoena, the at-

tendance and testimony of witnesses and the production of all books, papers,

tariffs, contracts, agreements, and documents relating to any matter under

investigation.

Such attendance of witnesses, and the production of such documentary
evidence, may be required from any place in the United States, at any desig-

nated place of hearing. And in case of disobedience to a subpoena the Com-

mission, or any party to a proceeding before the Commission, may invoke

the aid of any court of the United States in requiring the attendance and

testimony of witnesses and the production of books, papers, and documents

under the provisions of this section.

And any of the circuit courts of the United States within the jurisdiction

of which such inquiry is carried on may, in case of contumacy or refusal to

obey a subpoena issued to any common carrier subject to the provisions of

this Act, or other person, issue an order requiring such common carrier or

other person to appear before said Commission (and produce books and

papers if so ordered) and give evidence touching the matter in question; and

any failure to obey such order of the court may be punished by such court

as a contempt thereof. The claim that any such testimony or evidence

may tend to criminate the person giving such evidence shall not excuse such

witness from testifying; but such evidence or testimony shall not be used

against such person on the trial of any criminal proceeding.
The testimony of any witness may be taken, at the instance of a party

in any proceeding or investigation depending before the Commission, by

deposition, at any time after a cause or proceeding is at issue on petition and

answer. The Commission may also order testimony to be taken by deposition
in any proceeding or investigation pending before it, at any stage of such

proceeding or investigation. Such depositions may be taken before any

judge of any court of the United States, or any commissioner of a circuit, or
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any clerk of a district or circuit court, or any chancellor, justice, or judge
of a supreme or superior court, mayor or chief magistrate of a city, judge
of a county court, or court of common pleas of any of the United States, or

any notary public, not being of counsel or attorney to either of the parties,

nor interested in the event of the proceeding or investigation. Reasonable

notice must first be given in writing by the party or his attorney proposing
to take such deposition to the opposite party or his attorney of record, as

either may be nearest, which notice shall state the name of the witness and

the time and place of the taking of his deposition. Any person may be com-

pelled to appear and depose, and to produce documentary evidence, in the

same manner as witnesses may be compelled to appear and testify and produce

documentary evidence before the Commission as hereinbefore provided.

Every person deposing as herein provided shall be cautioned and sworn

(or affirm, if he so request) to testify the whole truth, and shall be carefully

examined. His testimony shall be reduced to writing by the magistrate taking

the deposition, or under his direction, and shall, after it has been reduced to

writing, be subscribed by the deponent.
If a witness whose testimony may be desired to be taken by deposition

be in a foreign country, the deposition may be taken before an officer or

person designated by the Commission, or agreed upon by the parties by

stipulation in writing to be filed with the Commission. All depositions must

be promptly filed with the Commission.

Witnesses whose depositions are taken pursuant to this Act, and the

magistrate or other officer taking the same, shall severally be entitled to the

same fees as are paid for like services in the courts of the United States.

COMPLAINTS TO COMMISSION. HOW AND BY WHOM MADE. HOW SERVED UPON
CARRIERS.

SECTION 13. That any person, firm, corporation, or association,

or any mercantile, agricultural, or manufacturing society, or any body politic

or municipal organization complaining of anything done or omitted to be

done by any common carrier subject to the provisions of this Act in con-

travention of the provisions thereof, may apply to said Commission by peti-

tion, which shall briefly state the facts; whereupon a statement of the charges

thus made shall be forwarded by the Commission to such common carrier,

who shall be called upon to satisfy the complaint or to answer the same in

writing within a reasonable time, to be specified by the Commission. If such

common carrier, within the time specified, shall make reparation for the

injury alleged to have been done, said carrier shall be relieved of liability to

the complainant only for the particular violation of law thus complained of.

If such carrier shall not satisfy the complaint within the time specified, or

there shall appear to be any reasonable ground for investigating said com-

plaint, it shall be the duty of the Commission to investigate the matters

complained of in such manner and by such means as it shall deem proper.

Said Commission shall in like manner investigate any complaint for-

warded by the railroad commissioner or railroad commission of any State

or Territory, at the request of such commissioner or commission, and may
institute any inquiry on its own motion in the same manner and to the same

effect as though complaint had been made.
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No complaint shall at any time be dismissed because of the absence

of direct damage to the complainant.

REPORTS AND DECISIONS OF THE COMMISSION.

SECTION 14. That whenever an investigation shall be made by said

Commission, it shall be its duty to make a report in writing in respect thereto,

which shall state the conclusions of the Commission, together with its decision,

order, or requirement in the premises; and in case damages are awarded such

report shall include the findings of fact on which the award is made.

AH reports of investigations made by the Commission shall be entered

of record, and a copy thereof shall be furnished to the party who may have

complained, and to any common carrier that may have been complained of.

The Commission may provide for the publication of its reports and

decisions in such form and manner as may be best adapted for public informa-

tion and use, and such authorized publications shall be competent evidence

of the reports and decisions of the Commission therein contained in all courts

of the United States and of the several states without any further proof or

authentication thereof. The Commission may also cause to be printed for

early distribution its annual reports.

[Section 14. That whenever an investigation shall be made by said

Commission, it shall be its duty to make a report in writing in respect

thereto, which shall include the findings of fact upon which the conclusions

of the Commission are based, together with its recommendation as to

what reparation, if any, should be made by the common carrier to any

party or parties who may be found to have been injured; and such findings

so made shall thereafter, in all judicial proceedings, be deemed prima facie

evidence as to each and every fact found.

All reports of investigations made by the Commission shall be

entered of record, and a copy thereof shall be furnished to the party who

complained of.

The Commission may provide for the publication of its reports and

decisions in such form and manner as may be best adapted for public

information and use, and such authorized publications shall be competent
evidence of the reports and decisions of the Commission therein con-

tained, in all courts of the United States, and of the several states,

without any further proof or authentication thereof. The Commission

may also cause to be printed for early distribution its annual reports.|

COMMISSION GIVEN POWER TO FIX A REASONABLE MAXIMUM RATE.

SECTION 15. That the Commission is authorized and empowered, and

it shall be its duty, whenever, after full hearing upon a complaint made as

provided in section thirteen of this Act, or upon complaint of any common

carrier, it shall be the opinion that any of the rates, or charges whatsoever,

demanded, charged, or collected by any common carrier or carriers, subject to

the provisions of this Act, for the transportation of persons or property as

defined in the first section of this Act, or that any regulations or practices

whatsoever of such carrier or carriers affecting such rates are unjust or un-
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reasonable, or unjustly discriminatory, or unduly preferential or prejudicial,

or otherwise in violation of any of the provisions of this Act, to determine and

prescribe what will be the just and reasonable rate or rates, charge or charges,

to be thereafter observed in such case as the maximum to be charged; and

what regulation or practice in respect to such transportation is just, fair, and

reasonable to be thereafter followed; and to make an order that the carrier

shall cease and desist from such violation, to the extent to which the Commission

shall find the same to exist, and shall not thereafter publish, demand, or collect

any rate or charge for such transportation in excess of the maximum rate or

charge so prescibed, and shall conform to the regulation or practice so pre=

scribed. All orders of the Commission, except orders for the payment of money,
shall take effect within such reasonable time, not less than thirty days, and

shall continue in force for such period of time, not exceeding two years, as

shall be prescribed in the order of the Commission, unless the same shall be

suspended or modified or set aside by the Commission or be suspended or set

aside by a court of competent jurisdiction. Whenever the carrier or carriers, in

obedience to such order of the Commission or otherwise, in respect to joint

rates, fares, or charges, shall fail to agree among themselves upon the appor-

tionment or division thereof, the Commission may after hearing make a sup-

plemental order prescribing the just and reasonable proportion of such joint

rate to be received by each carrier party thereto, which order shall take effect

as a part of the original order.

The Commission may also, after hearing of a complaint, establish through
routes and joint rates as the maximum to be charged and prescribe the division

of such rates as hereinbefore provided, and the terms and conditions under

which such through routes shall be operated, when that may be necessary to

give effect to any provision of this Act, and the carriers complained of have

refused or neglected to voluntarily establish such through routes and joint

rates, provided no reasonable or satisfactory through route exists, and this

provision shall apply when one of the connecting carriers is a water line.

If the owner of property transported under this Act directly or indirectly

renders any service connected with such transportation, or furnishes any instru-

mentality used therein, the charge and allowance therefor shall be no more

than is just and reasonable, and the Commission may, after hearing on a

complaint, determine what is a reasonable charge as the maximum to be paid

by the carrier or carriers for the service so rendered or for the use of the instru-

mentality so furnished, and fix the same by appropriate order, which order

shall have the same force and effect and be enforced in like manner as the

orders above provided for in this section.

The foregoing enumeration of powers shall not exclude any power
which the Commission would otherwise have in the making of an order under

the provisions of this Act.

v [Section 15. That if in any case in which an investigation shall be
u made by said Commission it shall be made to appear to the satisfaction

of the Commission, either by the testimony of witnesses or other evidence,

that anything has been done or omitted to be done in violation of the

provisions of this Act, or of any law cognizable by said Commission, by any
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common carrier, or that any injury or damage has been sustained by the

party or parties complaining, or by other parties aggrieved in consequence
of any such violation, it shall be the duty of the Commission to forthwith

cause a copy of its report in respect thereto to be delivered to such common
carrier, together with a notice to said common carrier to cease and desist

from such violation, or to make reparation for the injury so found to

have been done, or both, within a reasonable time, to be specified by the
< Commission; and if, within the time specified, it shall be made to appear

to the Commission that such common carrier has ceased from such violation

of law, and has made reparation for the injury found to have been done,
in compliance with the report and notice of the Commission, or to the

satisfaction of the party complaining, a statement to that effect shall be

entered of record by the Commission, and the said common carrier shall

thereupon be relieved from further liability or penalty for such particular

violation of law.]

COMMISSION MAY AWARD DAMAGES.

SECTION 16. That if, after hearing on a complaint made as provided

in section thirteen of this Act, the Commission shall determine that any party

complainant is entitled to an award of damages under the provisions of this

Act for a violation thereof, the Commission shall make an order directing the

carrier to pay to the complainant the sum to which he is entitled on or before

a day named.

If a carrier does not comply with an order for the payment of money
within the time limit in such order, the complainant, or any person for whose

benefit such order was made, may file in the circuit court of the United States

for the district in which he resides or in which is located the principal operating

office of the carrier, or through which the road of the carrier runs, a petition

setting forth briefly the causes for which he claims damages, and the order of

the Commission in the premises. Such suit shall proceed in all respects like

other civil suits for damages, except that on the trial of such suit the findings

and order of the Commission shall be prima facie evidence of the facts therein

stated, and except that the petitioner shall not be liable for costs in the circuit

court nor for costs at any subsequent stage of the proceedings unless they

accrue upon his appeal. If the petitioner shall finally prevail he shall be allowed

a reasonable attorney's fee, to be taxed and collected as a part of the costs of

the suit All complaints for the recovery of damages shall be filed with the

Commission within two years from the time the cause of action accrues, and

not after, and a petition for the enforcement of an order for the payment of

money shall be filed in the circuit court wkhin one year from the date of the

order, and not after: Provided, That claims accrued prior to the passage of

tnis Act may be presented within one year.

In such suits all parties in whose favor the Commission may have made

an award for damages by a single order may be joined as plaintiffs, and all of

the carriers parties to such order awarding such damages may be joined as

defendants, and such suit may be maintained by such joint plaintiffs and against

such joint defendants in any district where any one of such joint plaintiffs

could maintain such suit against any one of such joint defendants; and service
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of process against any one of such defendants as may not be found in the district

where the suit is brought may be made in any district where such defendant

carrier has its principal operating office. In case of such joint suit the recovery,

if any, may be by judgment in favor of any one of such plaintiffs, against the

defendant found to be liable to such plaintiff.

Every order of the Commission shall be forthwith served by mailing

to any one of the principal officers or agents of the carrier at his usual place

of business a copy thereof; and the registry mail receipt shall be prima facie

evidence of the receipt of such order by the carrier in due course of mail.

The Commission shall be authorized to suspend or modify its orders

upon such notice and in such manner as it shall deem proper.

It shall be the duty of every common carrier, its agents and employees,

to observe and comply with such orders so long as the same shall remain in

effect.

Any carrier, any officer, representative, or agent of a carrier, or any

receiver, trustee, lessee, or agent of either of them, who knowingly fails or

neglects to obey any order made under the provisions of section fifteen of this

Act, shall forfeit to the United States the sum of five thousand dollars for each

offense. Every distinct violation shall be a separate offense, and in case of a

continuing violation each day shall be deemed a separate offense.

The forfeiture provided for in this Act shall be payable into the Treasury
of the United States, and shall be recoverable in a civil suit in the name of the

United States, brought in the district where the carrier has its principal operating

office, or in any district through which the road of the carrier runs.

It shall be the duty of the various district attorneys, under the direction

of the Attorney=Qeneral of the United States, to prosecute for the recovery of

forfeitures. The costs and expenses of such prosecution shall be paid out of

the appropriation for the expenses of the courts of the United States. The
Commission may, with the consent of the Attorney=Qeneral, employ special

counsel in any proceeding under this Act, paying the expenses of such em-

ployment out of its own appropriation.

If any carrier fails or neglects to obey any order of the Commission,
other than for the payment of money, while the same is in effect, any party

injured thereby, or the Commission in its own name, may apply to the circuit

court in the district where such carrier has its principal operating office, or in

which the violation or disobedience of such order shall happen, for an enforce-

ment of such order. Such application shall be by petition,. which shall state

the substance of the order and the respect in which the carrier has failed of

obedience, and shall be served upon the carrier in such manner as the court

may direct, and the court shall prosecute such inquiries and make such investi-

gations, through such means as it shall deem needful in the ascertainment

of the facts at issue or which may arise upon the hearing of such petition. If,

upon such hearing as the court may determine to be necessary, it appears that

the order was regularly made and duly served, and that the carrier is in dis-

obedience of the same, the court shall enforce obedience to such order by a

writ of injunction, or other proper process, mandatory or otherwise, to restrain

such carrier, its officers, agents, or representatives, from further disobedience

Vol. V.-21.
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of such order, or to enjoin upon it, or them, obedience to the same; and in

the enforcement of such process the court shall have those powers ordinarily

exercised by it in compelling obedience to its writs of injunction and mandamus.

From any action upon such petition an appeal shall lie by either party

to the Supreme Court of the United States, and in such court the case shall

have priority in hearing and determination over all other causes except criminal

causes, but such appeal shall not vacate or suspend the order appealed from.

The venue of suits brought in any of the circuit courts of the United

States against the Commission to enjoin, set aside, annul, or suspend any order

or requirement of the Commission shall be in the district where the carrier

against whom such order or requirement may have been made has its principal

operating office, and may be brought at any time after such order is promul-

gated. And if the order or requirement has been made against two or more

carriers then in the district where any one of said carriers has its principal

operating office, and if the carrier has its principal operating office

in the District of Columbia then the venue shall be in the district where

said carrier has its principal office; and jurisdiction to hear and deter-

mine such suits is hereby vested in such courts. The provisions of "An
Act to expedite the hearing and determination of suits in equity, and so forth,"

approved February eleventh, nineteen hundred and three, shall be, and are

hereby, made applicable to all such suits, including the hearing on an applica-

tion for a preliminary injunction, and are also made applicable to any proceed-

ing in equity to enforce any order or requirement of the Commission, or any
of the provisions of the Act to regulate commerce approved February fourth,

eighteen hundred and eighty-seven, and all Acts amendatory thereof or sup-

plemental thereto. It shall be the duty of the Attorney-General in every such

case to file the certificate provided for in said expediting Act of February eleventh

nineteen hundred and three, as necessary to the application of the provisions

thereof, and upon appeal as therein authorized to the Supreme Court of the

United States, the case shall have in such court priority in hearing and determi=

nation over all other causes except criminal causes; Provided, That no in-

junction, interlocutory order or decree suspending or restraining the enforce-

ment of an order of the Commission shall be granted except on hearing after

not less than five days' notice to the Commission. An appeal may be taken

from any interlocutory order or decree granting or continuing an injunction

in any suit, but shall lie only to the Supreme Court of the United States: Pro-

vided further, That the appeal must be taken within thirty days from the entry

of such order or decree and it shall take precedence in the appellate court over

all other causes, except causes of like character and criminal causes.

The copies of schedules and tariffs of rates, fares, and charges, and of

all contracts, agreements, or arrangements between common carriers filed with

the Commission as herein provided, and the statistics, tables, and figures con-

tained in the annual reports of carriers made to the Commission, as required

by the provisions of this Act, shall be preserved as public records in the custody

of the secretary of the Commission, and shall be received as prima facie evidence

of what they purport to be for the purpose of investigations by the Commission

and in all judicial proceedings; and copies of or extracts from any of said
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schedules, tariffs, contracts, agreements, arrangements, or reports made public

records as aforesaid, certified by the secretary under its seal, shall be received

in evidence with like effect as the originals.

REHEARINGS BY THE COMMISSION.

Section 16a. That after a decision, order, or requirement has been

made by the Commission in any proceeding any party thereto may at any
time make application for rehearing of the same, or any matter determined

therein, and it shall be lawful for the Commission in its discretion to grant

such a rehearing if sufficient reason therefor be made to appear. Applications

for rehearing shall be governed by such general rules as the Commission may
establish. No such application shall excuse any carrier from complying with

or obeying any decision, order, or requirement of the Commission, or operate

in any manner to stay or postpone the enforcement thereof, without the special

order of the Commission. In case a rehearing is granted the proceedings

thereupon shall conform as nearly as may be to the proceedings in an original

hearing, except as the Commission may otherwise direct; and if, in its judg-

ment, after such rehearing and the consideration of all facts, including those

arising since the former hearing, it shall appear that the original decision,

order, or requirement is in any respect unjust or unwarranted, the Commission

may reverse, change, or modify the same accordingly. Any decision, order,

or requirement made after such rehearing, reversing, changing, or modifying

the original determination shall be subject to the same provisions as an original

order.

[Section 16. That whenever any common carrier, as denned in and

subject to the provisions of this Act, shall violate or refuse or neglect to

obey or perform any lawful order or requirement of the Commission created

by this Act, not founded upon a controversy requiring a trial by jury, as

provided by the seventh amendment to the Constitution of the United

States, it shall be lawful for the Commission or for any company or person

interested in such order or requirement, to apply in a summary way, by
petition, to the circuit court of the United States sitting in equity in the

judicial district in which the common carrier complained of has its principal

office, or in which the violation or disobedience of such order or requirement
shall happen, alleging such violation or disobedience, as the case may be;

and the said court shall have power to hear and determine the matter, on

such short notice to the common carrier complained of as the court shall

deem reasonable; and such notice may be served on such common carrier,

his or its officers, agents, or servants in such manner as the court shall

direct; and said court shall proceed to hear and determine the matter

speedily as a court of equity, and without the formal pleadings and proceed-

ings applicable to ordinary suits in equity, but in such manner as to do

justice in the premises; and to this end such court shall have power, if

it think fit, to direct and prosecute in such mode and by such persons as

it may appoint, all such inquires as the court may think needful to enable

it to form a just judgment in the matter of such petition; and on such

hearing the findings of fact in the report of said Commission shall be prima
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facie evidence of the matters therein stated; and if it be made to appear
to such court, on such hearing or on report of any such person or persons,

that the lawful order or requirement of said Commission drawn in question
has been violated or disobeyed, it shall be lawful for such court to issue

a writ of injunction or other proper process, mandatory or otherwise, to

restrain such common carrier from further continuing such violation or dis-

obedience of such order or requirement of said Commission, and enjoining
obedience to the same; and in case of any disobedience of any such writ

of injunction or other proper process, mandatory or otherwise, it shall be

lawful for such court to issue writs of attachment, or any other process
of said court incident or applicable to writs of injunction or other proper

process, mandatory or otherwise, against such common carrier, and if a

corporation, against one or more of the directors, officers, or agents of the

same, or against any owner, lessee, trustee, receiver, or other person failing

to obey such writ of injunction, or other proper process, mandatory or

otherwise; and said court may, if it shall think fit, make an order directing
such common carrier or other person so disobeying such writ of injunction
or other proper process, mandatory or otherwise, to pay such sum of money,
not exceeding for each carrier or person in default the sum of five hundred

dollars for every day, after a day to be named in the order, that such carrier

or other person shall fail to obey such injunction or other proper process,

mandatory or otherwise; and such moneys shall be payable as the court

shall direct, either to the party complaining or into court, to abide the

ultimate decision of the court, or into the Treasury; and payment thereof

may, without prejudice to any other mode of recovering the same, be

enforced by attachment or order in the nature of a writ of execution, in

like manner as if the same had been recovered by a final decree in personam
in such court. When the subject in dispute shall be of the value of two

thousand dollars or more, either party to such proceeding before said court

may appeal to the Supreme Court of the United States, under the same

regulations now provided by law in respect of security for such appeal; but

such appeal shall not operate to stay or supersede the order of the court

or the execution of any writ or process thereon; and such court may, in

every such matter, order the payment of such costs and counsel fees as

shall be deemed reasonable. Whenever any such petition shall be filed or

presented by the Commission it shall be the duty of the district attorney,

under the direction of the Attorney-General of. the United States, to

prosecute the same; and the costs and expenses of such prosecution shall

be paid out of the appropriation for the expenses of the courts of the

United States.

If the matters involved in any such order or requirement of said

Commission are founded upon a controversy requiring a trial by jury, as

provided by the seventh amendment to the Constitution of the United

States, and any such common carrier shall violate or refuse or neglect to

obey or perform the same, after notice given by said Commission as provided

in the fifteenth section of this Act, it shall be lawful for any company or

person interested in such order or requirement to apply in a summary

way by petition to the circuit court of the United States sitting as a court
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of law in the judicial district in which the carrier complained of has its

principal office, or in which the violation or disobedience of such order or

requirement shall happen, alleging such violation or disobedience as the

case may be; and said court shall by its order then fix a time and place

for the trial of said cause, which shall not be less than twenty nor more

than forty days from the time said order is made, and it shall be the duty
of the marshal of the district in which said proceeding is pending to forth-

with serve a copy of said petition, and of said order, upon each of the de-

fendants, and it shall be the duty of the defendants to file their answers

to said petition within ten days after the service of the same upon them

as aforesaid. At the trial the findings of fact of said Commission as set

forth in its report shall be prima facie evidence of the matters therein

stated, and if either party shall demand a jury or shall omit to waive a

jury the court shall, by its order, direct the marshal forthwith to summon
a jury to try the cause; but if all the parties shall waive a jury in writing,

then the court shall try the issues in said cause and render its judgment
thereon. If the subject in dispute shall be of the value of two thousand

dollars or more either party may appeal to the Supreme Court of the United

States under the same regulations now provided by law in respect to se-

curity for such appeal; but such appeal must be taken within twenty days
from the day of the rendition of the judgment of said circuit court. If

the judgment of the circuit court shall be in favor of the party complaining
he or they shall be entitled to recover reasonable counsel or attorney's

fee, to be fixed by the court, which shall be collected as part of the costs

in the case. For the purposes of this Act, excepting its penal provisions,

the circuit courts of the United States shall be deemed to be always in

session.]

INTERSTATE COMMERCE COMMISSION. FORM OF PROCEDURE.

SECTION 17. That the Commission may conduct its proceedings

in such manner as will best conduce to the proper dispatch of business and

to the ends of justice. A majority of the Commission shall constitute a

quorum for the transaction of business, but no commissioner shall participate

in any hearing or proceeding in which he has any pecuniary interest. Said

Commission may, from time to time, make or amend such general rules or

orders as may be requisite for the order and regulations of proceedings before

it, including forms of notices and the service thereof, which shall conform, as

nearly as may be, to those in use in the courts of the United States. Any
party may appear before said Commission and be heard, in person or by
attorney. Every vote and official act of the Commission shall be entered of

record, and its proceedings shall be public upon the request of either party
interested. Said Commission shall have an official seal, which shall be judi-

cially noticed. Either of the members of the Commission may administer

oaths and affirmations and sign subpoenas.

FORMER SALARY OF COMMISSIONERS.

SECTION 18. That each Commissioner shall receive an annual salary

of seven thousand five hundred dollars, payable in the same manner as the
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judges of the courts of the United States. The Commission shall appoint a

secretary, who shall receive an annual salary of three thousand five hundred

dollars, payable in like manner. The Commission shall have authority to

employ and fix the compensation of such other employees as it may find

necessary to proper performance of its duties. Until otherwise provided

by law, the Commission may hire suitable offices for its use and shall have

authority to procure all necessary office supplies. Witnesses summoned
before the Commission shall be paid the same fees and mileage that are paid
witnesses in the courts of the United States.

All of the expenses of the Commission, including all necessary expenses
for transportation iucurred by the Commissioners, or by their employees
under their orders, in making any investigations or upon official business in

any other places than in the city of Washington, shall be allowed and paid
on the presentation of itemized vouchers therefor approved by the chairman

of the Commission.

SESSIONS OF THE COMMISSION.

SECTION 19. That the principal office of the Commission shall be

in the city of Washington, where its general session shall be held; but when-

ever the convenience of the public or the parties may be promoted or delay
or expenses prevented thereby, the Commission may hold special sessions

in any part of the United States. It may, by one or more of the Commissioners,

prosecute any inquiry necessary to its duties, in any part of the United States,

into any matter or question of fact pertaining to the business of any common
carrier subject to the provisions of this Act .

COMMISSION AUTHORIZED TO REQUIRE ANNUAL REPORTS.

SECTION 20. That the Commission is hereby authorized to require

annual reports from all common carriers subject to the provisions of this Act,

and from the owners of all railroads engaged in interstate commerce as defined

in this Act, to prescribe the manner in which such reports shall be made, and

to require from such carriers specific answers to all questions upon which

the Commisison may need information. Such annual reports shall show in

detail the amount of capital stock issued, the amounts paid therefor, and the

manner of payment for the same; the dividends paid, the surplus fund, if

any, and the number of stockholders; the funded and floating debts and the

interest paid thereon; the cost and value of carrier's property, franchises, and

equipments; the number of employees and the salaries paid each class; the

accidents to passengers, employees, and other persons, and the causes thereof;

the amounts expended for improvements each year, how expended, and the

character of such improvements; the earnings and receipts from each branch

of business and from all sources; the operating and other expenses; the balances

of profit and loss; and a complete exhibit of financial operations of the carrier

each year, including an annual balance sheet. Such reports shall also contain

such information in relation to rates or regulations concerning fares or freights,

or agreements, arrangements, or contracts affecting the same as the Commission

may require; and the Commission may, in its discretion, for the purpose of

enabling it the better to carry out the purposes of this Act, prescribe a period
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of time within which all common carriers subject to the provisions of this Act

shall have, as near as may be, a uniform system of accounts, and the manner
in which such accounts shall be kept.

Said detailed reports shall contain all the required statistics for the

period of twelve months ending on the thirtieth day of June in each year, and

shall be made out under oath and filed with the Commission, at its office in

Washington, on or before the thirtieth day of September then next following,

unless additional time be granted in any case by the Commission; and if any
carrier, person, or corporation subject to the provisions of this Act shall fail to

make and file said annual reports within the time above specified, or within the

time extended by the Commission for making and filing the same, or shall

fail to make specific answer to any question authorized by the provisions of

this section within thirty days from the time it is lawfully required so to do,

such parties shall forfeit to the United States the sum of one hundred dollars

for each and every day it shall continue to be in default with respect thereof.

The Commission shall also have authority to require said carriers to file monthly

reports of earnings and expenses or special reports within a specified period,

and if any such carrier shall fail to file such reports within the time fixed by
the Commission it shall be subject to the forfeitures last above provided.

Said forfeitures shall be recovered in the manner provided for the recovery
of forfeitures under the provisions of this Act.

The oath required by this section may be taken before any person author-

ized to administer an oath by the laws of the State in which the same is taken.

The Commission may, in its discretion, prescribe the forms of any and

all accounts, records and memoranda to be kept by carriers subject to the

provisions of this Act, including the accounts, records, and memoranda of the

movement of traffic as well as the receipts and expenditures of moneys. The

Commission shall at all times have access to all accounts, records, and memo-
randa kept by carriers subject to this Act, and it shall be unlawful for such

carriers to keep any other accounts, records, or memoranda than those pre=

scribed or approved by the Commission, and it may employ special agents or

examiners, who shall have authority under the order of the Commission to

inspect and examine any and all accounts, records, and memoranda kept by
such carriers. This provision shall apply to receivers of carriers and operating

trustees.

In case of failure or refusal on the part of any such carrier, receiver,

or trustee to keep such accounts, records, and memoranda on the books and

in the manner prescribed by the Commission, or to submit such accounts,

records, and memoranda as are kept to the inspection of the Commission or

any of its authorized agents or examiners, such carrier, receiver, or trustee

shall forfeit to the United States the sum of five hundred dollars for each and

every day of the continuance of such offense, such forfeitures to be recoverable

in the same manner as other forfeitures provided for in this Act.

Any person who shall willfully make any false entry in the accounts

of any book of accounts or in any record or memoranda kept by a carrier, or

who shall willfully destroy, mutilate, alter, or by any other means or device

falsify the record of any such account, record, or memoranda, or who shall
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willfully neglect or fail to make full, true, and correct entries in such accounts,

records, or memoranda of all facts and transactions appertaining to the carrier's

business, or shall keep any other accounts, records, or memoranda than those

prescribed or approved by the Commission, shall be deemed guilty of a mis-

demeanor and shall be subject, upon conviction in any court of the United

States of competent jurisdiction, to a fine of not less than one thousand dollars

nor more than five thousand dollars, or imprisonment for a term not less than

one year nor more than three years, or both such fine and imprisonment.

Any examiner who divulges any fact or information which may come

to his knowledge during the course of such examination, except in so far as he

may be directed by the Commission or by a court or judge thereof, shall be

subject, upon conviction in any court of the United States of competent juris-

diction, to a fine of not more than five thousand dollars or imprisonment for

a term not exceeding two years, or both.

That the circuit and district courts of the United States shall have juris-

diction, upon the application of the Attorney=Qeneral of the United States at

the request of the Commission, alleging a failure to comply with or a violation

of any of the provisions of said Act to regulate commerce or of any Act sup-

plementary thereto or amendatory thereof by any common carrier, to issue a

writ or writs of mandamus commanding such common carrier to comply with

the provisions of said Acts, or any of them.

And to carry out and give effect to the provisions of said Acts, or any
of them, the Commission is hereby authorized to employ special agents or

examiners who shall have power to administer oaths, examine witnesses, and

receive evidence.

That any common carrier, railroad, or transportation company receiving

property for transportation from a point in one State to a point in another

State shall issue a receipt or bill of lading therefor and shall be liable to the

lawful holder thereof for any loss, damage, or injury to such property caused

by it or by any common carrier, railroad, or transportation company to which

such property may be delivered or over whose line or lines such property may
pass, and no contracts, receipts, rule, or regulation shall exempt such common
carrier, railroad, or transportation company from the liability hereby imposed:

Provided, That nothing in this section shall deprive any holder of such receipt

or bill of lading of any remedy or right of action which he has under existing

law.

That the common carrier, railroad, or transportation company issuing

such receipt or bill of lading shall be entitled to recover from the common
carrier, railroad, or transportation company on whose line the loss, damage,
or injury shall have been sustained the amount of such loss, damage, or injury

as it may be required to pay to the owners of such property, as may be evidenced

by any receipt, judgment, or transcript thereof.

v [Section 20. That the Commission is hereby authorized to require
u annual reports from all common carriers subject to the provisions of this

Act, to fix the time and prescribe the manner in which such reports shall

be made, and to require from such carriers specific answers to all questions

upon which the Commission may need information. Such annual reports
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shall show in detail the amount of capital stock issued, the amounts paid

therefor, and the manner of payment for the same; the dividends paid;

the surplus fund, if any, and the number of stockholders; the funded and

floating debts and the interest paid thereon; the cost and value of the

carrier's property, franchises, and equipments; the number of employees
and the salary paid each class; the amounts expended for improvements
each year, how expended, and the character of such improvements; the

earnings and receipts from each branch of business and from all sources;

the operating and other expenses; the balances of profit and loss; and a com-

plete exhibit of the financial operations of the carrier each year, including

an annual balance sheet. Such reports shall also contain such information

in relation to rates or regulations concerning fares or freights, or agreements,

arrangements, or contracts with other common carriers, as the Commission

may require; and the said Commission may, within its discretion, for the

purpose of enabling it the better to carry out the purposes of this Act,

prescribe (if in the opinion of the Commission it is practicable to prescribe
such uniformity and methods of keeping accounts) a period of time within

which all common carriers subject to the provisions of this Act shall

have, as near as may be, a uniform system of accounts, and the manner
in which such accounts shall be kept.]

ANNUAL REPORTS OF THE COMMISSION TO CONGRESS.

SECTION 21. That the Commission shall, on or before the first day
of December in each year, make a report, which shall be transmitted to Con-

gress, and copies of which shall be distributed as are the other reports trans-

mitted to Congress. This report shall contain such information and data

collected by the Commission as may be considered of value in the determina-

tion of questions connected with the regulation of commerce, together with

such recommendations as to additional legislation relating thereto as the

Commission may deem necessary; and the names and compensation of the

persons employed by said Commission.

PERSONS AND PROPERTY THAT MAY BE CARRIED FREE OR AT REDUCED RATES.

SECTION 22. That nothing in this Act shall prevent the carriage,

storage, or handling of property free or at reduced rates for the United States,

State, or municipal governments, or for charitable purposes, or to or from

fairs and expositions for exhibition thereat, or the free carriage of destitute

and homeless persons transported by charitable societies, and the necessary

agents employed in such transportation, or the issuance of mileage, excursion,

or commutation passenger tickets; nothing in this Act shall be construed to

prohibit any common carrier from giving reduced rates to ministers of religion,

or to municipal governments for the transportation of indigent persons, or

to inmates of the national homes or state homes for disabled volunteer soldiers,

and of soldiers' and sailors' orphan homes, including those about to enter and

those returning home after discharge, under arrangements with the boards

of managers of said homes; nothing in this Act shall be construed to prevent
railroads from giving free carriage to their own officers and employees, or to

prevent the principal officers of any railroad company or companies from

exchanging passes or tickets with other railroad companies for their officers
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and employees; and nothing in this Act contained shall in any way abridge
or alter the remedies now existing at common law or by statute, but the

provisions of this Act are in addition to such remedies: Provided, That no

pending litigation shall in any way be affected by this Act : Provided further,

That nothing in this Act shall prevent the issuance of joint interchangeable
five-thousand-mile tickets, with special privileges as to the amount of free

baggage that may be carried under mileage tickets of one thousand or more
miles. But before any common carrier, subject to the provisions of this Act,

shall issue any such joint interchangeable mileage tickets with special privileges

as aforesaid, it shall file with the Interstate Commerce Commission copies

of the joint tariffs of rates, fares, or charges on which such joint interchangeable

mileage tickets are to be based, together with specifications of the amount of

free baggage permitted to be carried under such tickets, in the same manner
as common carriers are required to do with regard to other joint rates by
section six of this Act; and all the provisions of said section six relating to

joint rates, fares, and charges shall be observed by said common carriers and

enforced by the Interstate Commerce Commission as fully with regard to

such joint interchangeable mileage tickets as with regard to other joint rates,

fares, and charges referred to in said section six. It shall be unlawful for

any common carrier that has issued or authorized to be issued any such joint

interchangeable mileage tickets to demand, collect, or receive from any

person or persons a greater or less compensation for transportation of persons
or baggage under such joint interchangeable mileage tickets than that required

by the rate, fare, or charge specified in the copies of the joint tariff of rates,

fares, or charges filed with the Commission in force at the time. The pro-

visions of section ten of this Act shall apply to any violation of the require-

ments of this proviso.

JURISDICTION OF COURTS TO ISSUE WRITS OP PEREMPTORY MANDAMUS COM-

MANDING THE MOVEMENT OP INTERSTATE TRAFFIC OR THE FURNISH-

ING OP CARS OR OTHER TRANSPORTATION FACILITIES.

SECTION 23. That the circuit and district courts of the United

States shall have jurisdiction upon the relation of any person or persons,

firm, or corporation, alleging such violation by a common carrier of any of

the provisions of the Act to which this is a supplement and all Acts amend-

atory thereof, as prevents the relator from having interstate traffic moved

by said common carrier at the same rates as are charged, or upon terms or

conditions as favorable as those given by said common carrier for like traffic

under similar conditions to any other shipper, to issue a writ or writs of man-

damus against said common carrier, commanding such common carrier to

move and transport the traffic, or to furnish cars or other facilities for trans-

portation for the party applying for the writ : Provided, That if any question
of fact as to the proper compensation to the common carrier for the service

to be enforced by the writ is raised by the pleadings, the writ of peremptory
mandamus may issue, notwithstanding such question of fact is undetermined,

upon such terms as to security, payment of money into the court, or other-

wise, as the court may think proper, pending the determination of the question

of fact: Provided, That the remedy hereby given by writ of mandamus
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shall be cumulative, and shall not be held to exclude or interfere with other

remedies provided by this Act or the Act to which it is a supplement.

COMMISSION ENLARGED TO SEVEN MEMBERS WITH SALARIES OF $10,000.

SECTION 24. That the Interstate Commerce Commission is hereby

enlarged so as to consist of seven members with terms of seven years, and

each shall receive ten thousand dollars compensation annually. The qualifica-

tions of the Commissioners and the manner of the payment of their salaries

shall be as already provided by law. Such enlargement of the Commission

shall be accomplished through appointment by the President, by and with the

advice and consent of the Senate, of two additional Interstate Commerce Com-

missioners, one for a term expiring December thirty=first, nineteen hundred

and eleven, one for a term expiring December thirty=first, nineteen hundred

and twelve. The terms of the present Commissioners, or of any successor

appointed to fill a vacancy caused by the death or resignation of any of the

present Commissioners, shall expire as heretofore provided by law. Their

successors and the successors of the additional Commissioners herein provided
for shall be appointed for the full term of seven years, except that any person

appointed to fill a vacancy shall be appointed only for the unexpired term of

the Commissioner whom he shall succeed. Not more than four Commissioners

shall be appointed from the same political party.

[In the following sections which are from the Hepburn Act the

words "this Act" refer only to the Hepburn Act. Eds.]

ATTENDANCE OF WITNESSES AND PRODUCTION OF EVIDENCE.

ADDITIONAL SECTION. That all existing laws relating to the attend-

ance of witnesses and the production of evidence and the compelling of testimony
under the Act to regulate commerce and all Acts amendatory thereof shall

apply to any and all proceedings and hearings under this Act.

ADDITIONAL SECTION. That all laws and parts of laws in conflict

with the provisions of this Act are hereby repealed, but the amendments herein

provided for shall not affect causes now pending in courts of the United States,

but such causes shall be prosecuted to a conclusion in the manner heretofore

provided by law.

ADDITIONAL SECTION. That this Act shall take effect and be in

force from and after its passage.*

Approved February 11, 1887; amended March 2, 1889; February 10,

1891; February 8, 1895; and June 29, 1906.

*Note. By a joint resolution adopted after the passage of the Hepburn
Act, it was provided that this Act should go into effect sixty days after June

29 1906.





THE ELKINS ACT

AS AMENDED.

[Hepburn bill amendments in bold-faced type.]

An Act to further regulate commerce with foreign nations and among the

States.

Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled:

WHAT CONSTITUTES A MISDEMEANOR ON THE PART OF A CORPORATION.

SECTION 1. That anything done or omitted to be done by a corporation

common carrier, subject to the Act to regulate commerce and the Acts amenda-

tory thereof, which, if done or omitted to be done by any director or officer

thereof, or any receiver, trustee, lessee, agent, or person acting for or employed

by such corporation, would constitute a misdemeanor under said Acts or under

this Act, shall also be held to be a misdemeanor committed by such corporation,

and upon conviction thereof it shall be subject to like penalties as are prescribed

in said Acts or by this Act with reference to such persons, except as such penalties

are herein changed. The willful failure upon the part of any carrier subject

to said Acts to file and publish the tariffs or rates and charges as required by
said Acts, or strictly to observe such tariffs until changed according to law,

shall be a misdemeanor, and upon conviction thereof the corporation offending
shall be subject to a fine of not less than one thousand dollars nor more than

twenty thousand dollars for each offense; and it shall be unlawful for any

person, persons, or corporation to offer, grant, or give, or to solicit, accept, or

receive any rebate, concession, or discrimination in respect to the transportation

of any property in interstate or foreign commerce by any common carrier

subject to said Act to regulate commerce and the Acts amendatory thereof

whereby any such property shall by any device whatever be transported at a

less rate than that named in the tariffs published and filed by such carrier, as

is required by said Act to regulate commerce and the Acts amendatory thereof,

or whereby any other advantage is given or discrimination is practiced. Every

person or corporation, whether carrier or shipper, who shall knowingly offer,

grant, or give, or solicit, accept, or receive any such rebates, concession, or

discrimination shall be deemed guilty of a misdemeanor, and on conviction

thereof shall be punished by a fine of not less than one thousand dollars nor more

than twenty thousand dollars: Provided, That any person, or any officer or

director of any corporation subject to the provisions of this Act, or the Act, to

regulate commerce and the Acts amendatory thereof, or any receiver, trustee,

lessee, agent, or person acting for or employed by any such corporation, who
shall be convicted as aforesaid, shall, in addition to the fine herein provided for,

be liable to imprisonment in the penitentiary for a term not exceeding two years,

or both such fine and imprisonment, in the discretion of the court. Every
violation of this section shall be prosecuted in any court of the United States

having jurisdiction of crimes within the district in which such violation was

333
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committed, or through which the transportation may have been conducted;

and whenever the offense is begun in one jurisdiction and completed in another

it may be dealt with, inquired of, tried, determined, and punished in either

jurisdiction in the same manner as if the offense had been actually and wholly

committed therein.

In construing and enforcing the provisions of this section, the act, omis-

sion, or failure of any officer, agent, or other person acting for or employed

by any common carrier, or shipper, acting within the scope of his employment,
shall in every case be also deemed to be the act, omission, or failure of such

carrier or shipper as well as that of the person. Whenever any carrier files

with the Interstate Commerce Commission or publishes a particular rate under

the provisions of the Act to regulate commerce or Acts amendatory thereof, or

participates in any rates so filed or published, that rate as against such carrier,

its officers or agents, in any prosecution begun under this Act shall be con-

clusively deemed to be the legal rate, and any departure from such rate, or

any offer to depart therefrom, shall be deemed to be an offense under this section

of this Act.

Any person, corporation, or company who shall deliver property for

interstate transportation to any common carrier, subject to the provisions of

this Act, or for whom as consignor or consignee, any such carrier shall transport

property from one State, Territory, or the District of Columbia to any other

State, Territory, or the District of Columbia, or foreign country who shall

knowingly by employee, agent, officer, or otherwise, directly or indirectly, by

or through any means or device whatsoever, receive or accept from such com-

mon carrier any sum of money or any other valuable consideration as a rebate

or offset against the regular charges for transportation of such property, as

fixed by the schedule of rates provided for in this Act, shall in addition to any

penalty provided by this Act, forfeit to the United States a sum of money three

times the amount of money so received or accepted and three times the value

of any other consideration so received or accepted, to be ascertained by the

trial court; and the Attorney-General of the United States is authorized and

directed, whenever he has reasonable grounds to believe that any such persons,

corporation, or company has knowingly received or accepted from any such

common carrier any sum of money or other valuable consideration as a rebate or

offset as aforesaid, to institute in any court of the United States of competent

jurisdiction, a civil action to collect the said sum or sums so forfeited as afore-

said; and in the trial of said action all such rebates or other considerations so

received or accepted for a period of six years prior to the commencement of the

action, may be included therein, and the amount recovered shall be three times

the total amount of money, or three times the total value of such consideration,

so received or accepted, or both, as the case may be.

[Section 1. That anything done or omitted to be done by a corpora-

j-j
tion common carrier, subject to the Act to regulate commerce and the

Acts amendatory thereof which, if done or omitted to be done by any di-

rector or officer thereof, or any receiver, trustee, lessee, agent, or person

acting for or emp'oyed by such corporation, would constitute a misde-

meanor-under said Acts or under this Act shall also be held to be a mis-
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demeanor committed by such corporation, and upon conviction thereof

it shall be subject to like penalties as are prescribed in said Acts or by this

Act with reference to such persons except as such penalties are herein

changed. The willful failure upon the part of any carrier subject to said

Acts to file and publish the tariffs or rates and charges as required by said

Acts or strictly to observe such tariffs until changed according to law,

shall be a misdemeanor, and upon conviction thereof the corporation offend-

ing shall be subject to a fine of not less than one thousand dollars nor more

than twenty thousand dollars for each offense; and it shall be unlawful

for any person, persons, or corporation to offer, grant, or give or to solicit,

accept, or receive any rebate, concession, or discrimination in respect

of the transportation of any property in interstate or foreign commerce

by any common carrier subject to said Act to regulate commerce and the

Acts amendatory thereto whereby any such property shall by any device

whatever be transported at a less rate than that named in the tariffs

published and filed by such carrier, as is required by said Act to regulate

commerce and the Acts amendatory thereto, or whereby any other advan-

tage is given or discrimination is practiced. Every person or corporation

who shall offer, grant, or give or solicit, accept or receive any such rebates,

concession, or discrimination shall be deemed guilty of a misdemeanor,
and on conviction thereof shall be punished by a fine of not less than one

thousand dollars nor more than twenty thousand dollars. In all convic-

tions occurring after the passage of this Act for offenses under said Acts to

regulate commerce, whether committed before or after the passage of this

Act, or for offenses under this section, no penalty shall be imposed on the

convicted party other than the fine prescribed by law, imprisonment
wherever now prescribed as part of the penalty being hereby abolished.

Every violation of this section shall be prosecuted in any court of the

United States having jurisdiction of crimes within the district in which

violation was committed or through which the transportation may have

been conducted; and whenever the offense is begun in one jurisdiction

and completed in another it may be dealt with, inquired of, tried, deter-

mined, and punished in either jurisdiction in the same manner as if the

offense had been actually and wholly committed therein.

In construing and enforcing the provisions of this section the act,

omission, or failure of any officer, agent, or other person acting for or em-

ployed by any common carrier acting within the scope of his employment
shall in every case be also deemed to be the act, omission, or failure of such

carrier as well as that of the person. Whenever any carrier files with the

Interstate Commerce Commission or publishes a particular rate under the

provisions of the Act to regulate Commerce or Acts amendatory thereto,

or participates in any rates so filed or published, that rate as against such

carrier, its officers, or agents in any prosecution begun under this Act shall

be conclusively deemed to be the legal rate, and any departure from such

rate, or any offer to depart therefrom, shall be deemed to be an offense

under this section of this Act.
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PERSONS INTERESTED IN CASES MAY BE MADE PARTIES AND SHALL BE SUBJECT

TO ORDERS OR DECREES.

SECTION 2. That in any proceeding for the enforcement of the pro-

visions of the statutes relating to interstate commerce, whether such proceed-

ings be instituted before the Interstate Commerce Commission or be begun

originally in any circuit court of the United States, it shall be lawful to include

as parties, in addition to the carrier, all persons interested, or affected by the

rate, regulation, or practice under consideration, and inquiries, investigations,

orders, and decrees may be made with reference to and against such additional

parties in the same manner, to the same extent, and subject to the same

prov ions as are or shall be authorized by law with respect to carriers.

PROCEEDINGS TO ENJOIN OR RESTRAIN DEPARTURES FROM PUBLISHED RATES

OB ANY DISCRIMINATION PROHIBITED BY LAW AGAINST CARRIERS AND

PARTIES INTERESTED IN TRAFFIC.

SECTION 3. That whenever the Interstate Commerce Commission

shall have reasonable ground for belief that any common carrier is engaged
in the carriage of passengers or freight traffic between given points at less

than the published rates on file, or is committing any discriminations forbidden

by law, a petition may be presented alleging such facts to the circuit court of

the United States sitting in equity having jurisdiction; and when the act

complained of is alleged to have been committed or as being committed in

part in more than one judicial district or State, it may be dealt with, inquired

of, tried, and determined in either such judicial district or State, whereupon
it shall be the duty of the court summarily to inquire into the circumstances,

upon such notice and in such manner as the court shall direct and without

the formal pleadings and proceedings applicable to ordinary suits in equity,

and to make such other persons or corporations parties thereto as the court

may deem necessary, and upon being satisfied of the truth of the allegations

of said petition said court shall enforce an observance of the published tariffs

or direct and require a discontinuance of such discrimination by proper orders,

writs, and process, which said orders, writs, and process may be enforceable

as well as against the parties interested in the traffic as against the carrier,

subject to the right of appeal as now provided by law. It shall be the duty
of the several district attorneys of the United States, whenever the Attorney-
General shall direct, either of his own motion or upon the request of the Inter-

state Commerce Commission, to institute and prosecute such proceedings,

and the proceedings provided for by this Act shall not preclude the bringing

of suit for the recovery of damages by any party injured, or any other action

provided by said Act approved February fourth, eighteen hundred and eighty-

seven, entitled An Act to regulate commerce and the Acts amendatory thereof.

And in proceedings under this Act and the Acts to regulate commerce the

said courts shall have the power to compel the attendance of witnesses, both

upon the part of carrier and the shipper, who shall be required to answer on

all subjects relating directly or indirectly to the matter in controversy, and to

compel the production of all books and papers, both of the carrier and the

shipper, which relate directly or indirectly to such transaction; the claim
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that such testimony or evidence may tend to criminate the person giving
such evidence shall not excuse such person from testifying or such corporation

producing its books and papers, but no person shall be prosecuted or subjected
to any penalty or forfeiture for or on account of any transaction, matter, or

thing concerning which he may testify or produce evidence documentary
or otherwise in such proceeding: Provided, That the provisions of an Act
entitled "An Act to expedite the hearing and determination of suits in equity

pending or hereafter brought under the Act of July second, eighteen hundred

and ninety, entitled 'An Act to protect trade and commerce against unlawful

restraints and monopolies,' 'An Act to regulate commerce,' approved February
fourth, eighteen hundred and eighty-seven, or any other Acts having a like

purpose that may be hereafter enacted, approved February eleventh, nineteen

hundred and three," shall apply to any case prosecuted under the direction

of the Attorney-General in the name of the Interstate Commerce Commission.

CONFLICTING LAWS REPEALED.

SECTION 4. That all Acts and parts of Acts in conflict with the pro-
visions of this Act are hereby repealed, but such repeal shall not affect causes

now pending nor rights which have already accrued, but such causes shall

be prosecuted to a conclusion and such rights enforced in a manner heretofore

provided by law and as modified by the provisions of this Act.

SECTION 5. That this Act shall take effect from its passage.

Approved February 19, 1903; amended June 29, 1906.
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